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I. Defect of Meligious Belief. —It being a rule of universal 
application that on all trials, ciyil or criminal, oral evidence must 
be given under the sanction of an oath (except in cases where, 
by statute, the substitution of a solemn affirmation is permitted ), 
it naturally follows that one who, from defect of religious senti- 
ment, is insensible to the obligation of an oath, ought not to 
be permitted, even if willing, to blasphemously invoke the name 
of a Supreme Being in whose existence, as ** the rewarder of 
truth and avenger of falsehood,’’! he does not believe. 

Without such belief, one sanction which the law regards as a 
material security for truth, namely, the fear of Divine punish- 
ment invoked by the witness upon himself, is wanting. It does 


1 Per Lord Hardwick, 1 Atk. 48, 
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not suffice, that a witness believes himself bound to speak the 
truth from a regard to character, or to the common interests of 
society, or from a fear of the punishment which the law inflicts 
upon persons guilty of perjury. Such motives have, indeed, their 
influence, but they are not considered as affording a sufficient 
safeguard for the strict observance of truth. Our law, in com- 
mon with the law of most civilized countries, requires the ad- 
ditional security afforded by the religious sanction implied by an 
oath, and, as a necessary consequence, rejects all witnesses who 
are incapable of giving this security.' 

Accordingly, it has been held in many cases that atheists, i.e. 
persons who do not believe in. the existence of a God, nor ina 
future state of rewards and punishments, are not competent wit- 
nesses.” 

The test is, does the witness believe in a God, and that he 
will punish him if he swears falsely?’ And the great weight of 
authority, in this country, now is, that it is immaterial whether 
the witness believes God’s vengeance will overtake him before or 


after death.* : 


1 1 Phill. Ev. (10th ed.) 19; Common- 
wealth v. Winnemore, 2. Brews. (Pa.) 
378. 

2B. N. P. 292; Gilb. Ev. 129; 1 
Stark. Ev. 22; 1 Atk. 40, 45; Wakefield 
v. Ross,5 Mason (U. 8.) 16; Curtis v. 
Strong, 4 Day (Conn.), 51 (the case of a 
subscribing witness toa will); Atwood v. 
Welton, 7 Conn. 66; Central ete, R. R. 
Co. v. Rockafellow, 17 Ill. 541; Smith v. 
Coffin 18 Me. 157; Thurston v. Whitney, 
2 Cush. (Mass.) 104; Norton v. Ladd, 4 
N. H. 444; Jackson v. Gridley, 18 Johns. 
(N. Y.) 98; People v. McGarren, 17 
Wend. (N. Y.) 460; Scott v. Hooper, 14 
Vt. 585; Arnold v. Arnold, 13 Jd. 363. 

3 Orchimund v. Barker, Willes, 545; 
Butts v. Swartwood, 2 Cow. (N. Y.) 431; 
People v. Matteson, Id. 483; 573 n.; Cub- 
bison v. McCreary, 2 Watts & S. (Pa.) 
262. 

* Noble v. People, 1 Ill. 29; People v. 
Matteson, 2 Cow. (N. Y.) 482 n. (a); 
Anonymous, Id. 572; Shaw v. Moore, 4 


Jones (N. C.) L. 25; Brock v. Milligan, 10 


-QOhio121; Blair v. Seaver, 26 Pa. St. 274; 


Jones v. Harris, 1 Strobh. (S.C.) 160; 
Bennett v. State, 1 Swan (Tenn.), 411; 
United States v. Kennedy, 3 McLean (U. 
175; Blocker v. Burness, 2 Ala. 354. 
The only cases found to the contrary are 
Commonwealth v. Bachelor, 4 Am. Jur. 
81; Curtis v. Strong, 4 Day (Conn.), 51; 
Atwood v. Welton, 7 Conn. 66, and 
Jackson v. Gridley, 18 Johns. (N. Y.) 
98. In two of these, Curtis v. Strong and 
Jackson v. Gridley, the point was not in- 
volved, as in the first case, the witness 
did not believe in the obligation of an 
oath, and in the second he was a con- 
firmed atheist, devoid of any religious 
principles whatever. As to the rule in 
Tennessee, see State v. Dougherty, 2 
Tenn, 80; State v. Cooper, Id. 96. See 
also Easterday v. Kilborn, 1 Wright 
)Ohio), 345, 346, where a witness said he 
did not believe in the existence of a God, 
but added that he saw God in trees, 
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If the witness believes in a Deity, whether the God of Chris- 
tians, or of the Jews, or a heathen idol, he will be competent, 
and if not a Christian, the oath will be administered to him ac- 
cording to the form in use in his own country.’ 


Il. Ascertaining Compentency with Reference to Religious 
Belief.—The law, in its charity, presumes that every one offered 
as a Witness in a court of justice believes in the existence of a 
Supreme Being, and upon him who seeks to exclude a witness, 
upon the ground of defect of religious belief, devolves the 
burden of proving the witness to be an unbeliever. The party 
adducing the witness may remain passive until his antagonist 
offers evidence of incompetency, and when this is done he may 
support his witness by evidence upholding the presumption.” 

The condition of the witness’ religious belief at the time of 
the trial is the question, and this is presumed to be the common 
faith of the country, until the contrary is shown. This may be 
done and the competency of the witness impeached by proof of 
his declarations to others made previously to the trial.2 But 


not, according to the weight of authority, by an examination 
of the witness himself.* Still he will be permitted to explain 
his religious sentiments, if he desires so to do; and if he 
then declares that he believes in a future state of existence, 
and in a Supreme Being who will punish him, either in this 
world or the next, for his evil deeds, the court will permit 
him to be examined as a witness, leaving his credibility to 


bushes, herbage, and everything he saw; 
that a man would be punished for false- 
hood by his conscience, and in this life 
only; that a man is bound to speak true 
at all times, and that an oath imposed no 
additional obligation. The court held 
these declarations equivalent to an avowal 
of belief in the existence of a God, and 
admitted the witness, Wright, J., saying, 
“He sees Him in all created nature.” 

1 1 Greenl. Ev. (14th ed.) sect. 371; 1 
Phill. Ev. (4th Am, ed.) 19-22, 

2 Swift’s Ev, 48; Donnelly v. State, 2 
Dutch. (N. J.) 463, 601; Smith v. Coffin, 
18 Me. 157. 

3 Anderson v. Maberry, 2 Heisk. 
(Tenn.) 653. S. P., Bow v. Parsons, 1 


Root (Conn.), 480; Beardsley v. Foot, 2 
Id. 399. But such evidence should be 
confined to a time not long before the 
trial. Brock v. Milligan, 10 Ohio, 126; and 
it was heldin Maine, that evidence thata 
witness had stated, “that he had lost his 
devotion, that he intended now to serve 
the devil as long as he had served the 
Lord, and that he had a pack of cards 
which he carried about in his pocket, and 
called them his Bible,” was not admissi- 
ble to discredit the witness, not conflict- 
ing with any statement of his. Halley v. 
Webster, 21 Me. 461. 

* Commonwealth v. Smith, 2 Gray, 
(Mass.) 516; Commonwealth v. Batchel- 
der, Thatch. (Mass.) Cr. 191. 
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the jury.’ It has been held to be error to require a Witness, 
objected to for defect of religious belief, to be examined on 
his voir dire, when he proposes to resort to proof aliunde? 


1 United States v. White, 5 Cranch C. 
Ct. 88, See Commonwealth v. Winner- 
more, 1 Brews. (Pa.) 356. 

2 Odell v. Koppee, 5 Heisk. (Tenn.) 
88; Commonwealth v. Burke, 16 Gray, 
(Mass.) 33, Contra, Harrell v. State, 1 
Head (Tenn.), 125; Arnd v. Amling, 53 
Md. 192, where a witness for plaintiff was 
objected to as incompetent on the ground 
that he had alleged his disbelief in God 
and in future punishment. He was 
sworn on his voir dire, ard asked by the 
court whether he believed in God and 
future punishment; and he replied that 
he did. The court then offered the 
defendant the opportunity to contradict 
him, but the offer was declined, where- 
upon he was permitted to testify. See, 
also, Quinn v. Crowell, 4 Whart. (Pa.) 
334: R. v. Serva, 2 Car. & K. 53, 56. 

“The witness himself is never ques- 
tioned in modern practice, as to his relig- 
ious belief, though formerly it was other- 
wise. 1 Swift’s Dig. 739; 5 Mason, 19; 
American Jurist, Vol IV. p. 79, n. It 
is not allowed, even after he has been 
sworn. The Queen’s Case, 2 Brod. & 
B. 284. Not because it is a question 
tending to disgrace him, but because it 
would be a personal scrutiny into the 
state of his faith and conscience, foreign 
to the spirit of our institutions. No man 
is obliged to avow his belief, but if he 
voluntarily does avow it, there is no 
reason why the avowal should not be 
proved like any other fact. The truth 
and sincerity of the avowal, and the con- 
tinuance of the belief thus avowed, are 
presumed, and very justly too, till they 
are disproved. If his opinions have been 
subsequently changed, this change will 
generally, if not always, be provable in 
the same mode. Atwood v. Welton, 7 
Conn. 66; Curtis v. Strong, 4 Day, 
(Conn.), 51; Swift’s Evid. 48, 50; Scott ». 
Hooper, 14 Vt. 535; Mr. Christian’s note 


to 3 Bl. Comm. 869; 1 Phil. Evid. 18; 
Commonwealth v, Bachelor, 4 Am. Jur, 
79n. If the change of opinion is very 
recent, this furnishes no good ground to 
admit the witness himself to declare it; 
because of the greater inconvenience 
which would result from thus opening a 
door to fraud, than from adhering to the 
rule requiring other evidence of this fact. 
The old cases, in which the witness him- 
self was questioned as to his belief, have 
on this point been overruled. See Chris- 
tian’s note to 8 Bl. Comm. [369] n, (30), 
The law, therefore, is not reduced to any 
absurdity in this matter. It exercises no 
inquisitorial power, neither does it resort 
to secondary or hearsay evidence. If the 
witness is objected to, it asks third per- 
sons to testify, whether he has declared 
his belief in God and in a future state of 
rewards and punishments, etc. Of this 
fact, they are as good witnesses as he 
could be, and the testimony is primary 
and direct. It should further be noticed, 
that the question, whether a person about 
to be sworn is an atheist or not, can never 
be raised by any one but an adverse 
party. No stranger or a volunteer has a 
right to object. There must, in every 
instance, be a suit between two or more 
parties, one of whom offers the person in 
question as a competent witness. The 
presumption of law, that every citizen is 
a believer in the common religion of the 
country, holds good until it is disproved; 
and it would be contrary to all rule to 
allow any one, not party to the suit, to 
thrust in his objections to the course pur- 
sued by the litigants. This rule and uni- 
form course of proceeding shows how 
much of the morbid sympathy expressed 
for the atheist is wasted. For there is 
nothing to prevent him from taking any 
oath of office; nor from swearing to a 
complaint before a magistrate; nor from 
making oath to his answer in chancery. 
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And on the other hand, after the witness’ incompetency (on 
this ground) has been established by testimony, he can not be 
sworn upon the voir dire to restore his competency by his own 
declarations.'. But stronger evidence is required to exclude a 
witness for defect of religious belief than is required to set 
aside a juror.’ 


Ill. Statutory Abolition of Incompetency upon this Ground. — 
In many jurisdictions the objection of incompetency from the 
want of belief in the existence of a God, is abolished by statute. 
This is the case in Arizona,’ California, Indiana,’ Kentucky,’ 
Maine,’ Massachusetts,* Michigan,’ Minnesota,"’ Mississippi,” 


Missouri,” Texas,” Vermont," Virginia, and Wisconsin.” 


In this last case, indeed, he would not be 
objected to for another reason — namely, 
that the plaintiff in his bill, requests the 
court to require him to answer upon his 
oath. In all these, and many other simi- 
lar cases, there is no person authorized 
to raise an objection. Neither is the 
question permitted to be raised against 
the atheist, where he himself is the 
adverse party, and offers his own oath, in 
the ordinary course of proceeding. It 
he would make affidavit, in his own cause 
to the absence of a witness, or to hold to 
bail, or to the truth of a pleain abate- 
ment, or to a loss of a paper, or to the 
genuineness of his books of account, or to 
his fears of bodily harm from one against 
whom he requests surety of the peace, or 
would take the poor debtor’s oath; in 
these and the like cases the uniform 
course is to receive his oath like any 
other person’s. The law, in such cases, 
does not know that he is an atheist; that 
is, it never allows the objectien of infi- 
delity to be made against any man seek- 
ing his own rights in a court of justice; 
and it conclusively and absolutely pre- 
sumes that, so far as religious belief is 
concerned, all persons are capable of an 
oath of whom it requires one, as the con- 
dition of its protection, or its aid; prob- 
ably deeming it a less evil, that the solem- 
nity of an oath should, ina few instances, 
be mocked by those who feel net its force 


and meaning, than that a citizen should, 
in any case, be deprived of the benefit and 
protection of the law, on the ground of 
his religious belief. The state of his 
faith is not inquired into, where his own 
rights are concerned. He is only pre- 
vented from being made the instrument 
of taking away those of others. 1 Law 
Reporter, 347, 348. 

1 Commonwealth v. Wyman, Thach. 
(Mass.) Cr. Cas. 482; State v. Townsend, 
2 Harr. (Del.) 543. 

* McFadden v. Commonwealth, 23 Pa. 
St. 12. 

5 Comp. L. 1877, p. 469. 

* Hittell’s Code, sect. 11,879; Fuller 
v. Fuller, 17 Cal. 605. 

5 Rev. Stat. 1881, sect. 505. 

® Bush v. Commonwealth, 80 Ky. 244. 

7 Rev. Stat. 1871, sect. 81. 

* Gen. St., ch. 131, sect. 12; Pub. 


‘Stat. 1882, ch. 169, sect. 18. 


® Rev. Stat. 1846, ch. 102, sect. 96; 
People v. Jenness, 5 Mich. 805. 

10 Stat. 1878, p. 792, sect. 7. 

ll Rev. Code, 18£0, sect. 1604. 

12 Rev. Stat. 1845, ch. 186, sect. 21; 
Londoner v. Lichtenheim, 11 Mo. App. 
885. 
18 Rev. Stat. 1879, art. 2249; Crim. 
Code, art. 736, ; 

1 Rev. Stat. 1880, sect. 1007. 

15 Perry’s Case, 3 Gratt. (Va.) 632. 

16 Const. art. 1, sect. 18. 
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In others, the statute merely requires a belief in the existence 
of a Supreme Being; ! and in others still, the requirement is that 
the witness should believe in a God who will punish false swear- 
éng.? In Georgia and Massachusetts, the decisions hold that this 
disbelief goes only to the credibility of the witness.’ In several 
other States where the statutory provision is that ‘* all persons,” 
or **every human being,”’ or ‘* every one who can understand an 
oath,’’ shall be competent, it would seem that all disqualification 
by reason of defect of religious belief has been swept away.‘ 


IV. Common-law Rule as to Infamous Persons. — At com- 
mon law all persons convicted and sentenced for crimes ranked 
infamous, are thereby rendered incompetent to testify in any 
court of justice. ‘* The basis of this rule is believed to be, that 
such a person is morally too corrupt to be trusted to testify ; so 
reckless of the distinction between truth and falsehood, and in- 
sensible to the restraining force of an oath, as to render it ex- 
tremely improbable that he will speak the truth at all. Of such 
a person Chief Baron Gilbert remarks that the credit of his oath 
is overbalanced by the stain of his iniquity.’’® This disqualifi- 
cation extends to all cases where the declaration of the witness is 
to be used in a judicial proceeding for the purpose of establish- 
ing proving some fact; and it applies to both written and 
oral evidence. Thus, the admission of a felon that he wrote a 
certain letter, is incompetent to qualify the letter as a standard 
of comparison to prove handwriting; 7 and so positive is the law 
upon this subject that a verdict has been set aside, in a criminal 
case, where such a witness was permitted to testify, over objec- 
tion, although he only said that he knew nothing of the crime, 
and was asleep at the time when it was charged to have been 


1 Conn. Rev. Stat. 1849, tit. 1, sect. * Iowa Rev. Code, 1880, sect. 3636; 
140; Gen. Stat. 1875, p. 440; N. Hamp., Ohio Rev. Stat. 1880 (2d ed.), sect. 5240; 
Rev. Stat. 1842, ch. 188, sect. 9; Gen. Tenn. Stat. 1871, sect. 3807. 


Laws, 1878, ch. 228, sect. 12. 51 Greenl. Ev., sect. 372; Gilb. Ev. 
2 Mo. Rev. Stat. 1835, p. 419; 2N. Y. by Lofft, p. 256; Sylvester v. State, 71 
Rev. Stat. (8d ed.) 505. Ala. 17; Taylor v. State, 62 Ala. 164. 


8 Donkle v. Kohn, 44 Ga. 266; Huns- ® People v. Robertson, 26 How. (N. 
com v. Hunscom, 15 Mass. 184. See,also, Y.) Pr. 90; In re Sawyer, 2 O. B. 721; 
Com. v. Buzzell, 16 Pick. (Mass.) 153. Webster v. Mann, 56 Tex. 119. 

7 Long v. State, 10 Tex. App. 186. 
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committed.’ But it must be borne in mind that nothing short of 
a judgment of conviction will render a person infamous: mere 
immorality,’ or even guilt of the most heinous offense, confessed 
or established by the verdict of a jury, but not shown to have 
been followed by the judgment and sentence of a competent 
tribunal, will not have that effect. Such matters, however they 
may affect the credibility of the witness, do not in any way tend 
to render him incompetent, as we shall presently see.? Still, this 
rule of the common law, like all other similar regulations, is sub- 
ject to some exceptions arising from necessity: thus, where the 
disqualified person is a party to the controversy, he may make 
any affidavit necessary for his defense, or for relief against an 
irregular judgment, for otherwise he would be remediless.‘ 
But it has been decided that his affidavit is not admissible in sup- 
port of a charge of crime.’ In one case it was held that, having 
beena subscribing witness to a sealed instrument, his hand writ- 
ing might be proved, as though he were dead.® 


V. What Constitutes Infamy.— It is probably impossible to 
designate with precision what constitutes infamy in the sense 
here used, or what acts will render a person infamous, and con- 
sequently incompetent to become a witness. Mere immorality 
will According to Sir William Scott, **the publicum 
judicium must be upon an offense, implying such a dereliction of 
moral principle, as carries with it a conclusion of a total dis- 


1 State v. Mullen, 33 La. Ann. 159. See, also, Donohoe v. People, 56 N. Y. 
But see State v. Killet, 2 Bail. (S. C.) 208 


289, 

2 Smithwick v. Evans, 24 Ga. 461; 
Jones v. State, 13 Tex. 168. 

3 Infra, Sect. VI. See, also, 2 Dods. 
186; Blanfus v. People, 69 N. Y. 107; 
Brown v. State, 18 Ohio St. 496. 

* Davis & Carter’s Case, 2 Salk. 461; 
R. v. Gardner, 2 Burr. 1117; Skinner v. 
Perot, 1 Ashm. (Pa.) 57. Under this 
exception, a party seeking to recover the 
amount of a lost bond, though he is in- 
famous, is competent to make affidavit of 
the truth of the facts alleged in his bill. 
Ritter v. Stutts, 8 Ired. (N. C.) Eq. 240. 


5 R. v. Gardner, supra; Walter v. 
Kearney, 2 Str. 1148; Perez v. State, 10 
Tex. App. 327. 

6 Jones v. Mason, 2 Str. 838. But in 
Massachusetts it is held that evidence of 
the testimony of a witness in a former 
trial, who has since been convicted of an 
infamous crime, is inadmissible. Le 
Baron v. Crombie, 14 Mass. 234. 

7 State v. Randolph, 24 Conn. 363; 
Smithwick v. Evans, 24 Ga. 461; Craft 
v. State, 3 Kan. 450; Jones v. State, 13 
Tex. 168. 
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regard to the obligation of anoath.’’! But what are the offenses 
which dothis? what is the least criminal of them? The more 
usual definition is (reason, felony, and the different species of 
the crimen fa/si; but here we meet with the same difficulty, for 
while the first of these terms is easily defined, the second is not, 
and the offenses included within the third and last have never 
been enumerated with precision. It will not do to look to the 
Roman law, from which the term eriémen falsi is borrowed, and 
which detines it to include not only forgery, but also every other 
species of fraud and deceit,? because, at common law, many of 
the offenses which, under the Roman law, were included within 
the term, have never been deemed ¢nfamous in the sense here 
used: among these were false representations as to the quality 
of provisions; using false weights and measures; fraudulently 
conspiring to circulate false news, ete. On the other hand, the 
common law includes within the term, several offenses which not 
only involve the charge of falsehood, but tend to hamper the due 
administration of justice by the introduction of falsehood and 
fraud. Thus it is laid down that infamous crimes are treason, 
felony, and every species of the crimen falsi, such as forgery, 
perjury, subornation of perjury, and offenses affecting the pub- 
lie administration of justice.’ 

But it has been held in Vermont that an attempt to procure 
the absence of a witness, duly subpeenaed, in a criminal case, is 
not an infamous offense.‘ 


1 2 Dods. 186. defraud creditors — United States v. Por- 


2 See 1 Greenl. Ev. (14th ed.), sect. ter, 2 CranchC.C.60. Forgery — Poage 
373 n. v. State, 3 Ohio St. 229; R. v. Davis, 5 

* Schuylkill vr. Copely, 67 Pa. St. Mod. 74. Grand larceny— Taylor v. 
286: People v. Whipple, 9 Cow. (N. Y.) State, 62 Ala. 164. Petit 


larceny or 
707. 


* Stute vr. Keyes, 8 Vt. 57. Such an 
offense is held to be merely a contempt 
of court. Com. »v. Feely, 2 Va. Cas. 1; 
Haskett v. State, 51 Ind. 176. But see 
Clancy’s (Case, Fortesc. 208; Bushel v. 
Barrett, R. & M. 434. The following 
have been held to be infamous crimes. 
Burglary — Taylor v. State, 62 Ala. 164; 
People v. Park, 41 N. Y.21. Barratry — 
R. v. Ford, 2 Salk. 690. Conspiracy to 


theft —Sylvester v. State, 71 Ala. 17; 
State v. Gardner, 1 Root (Conn.) 485; 
Com. v. Keith, 8 Metc. (Mass.) 581. But 
see Free v. State, 1 MeMull. (S. C.) 494; 
Pendock v. Mackinder, Willes, 665. See, 
also, James v. Bostwick, 1 Wright (Ohio), 
142, 143. Receiving stolen goods — Com. 
v. Rogers, 7 Mete. (Mass.) 500. As to 
assaults, see United States v. Brockins, 3 
Wash. (U. S.) 99; and as to minor of- 
fenses, generally, see infra, sect. VILL. 


§ 
i 
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VI. How Infamy may be Proved. —As we have already 
seen,' neither bad character, nor a charge of crime, even though 
substantiated by the verdict of trial jury, will suffice to prove 
infamy. There must bea judgment of conviction, pronounéed 
by a court of competent jurisdiction; nothing short of this will 
be received as legal and conclusive evidence of guilt so as to ren- 
der the witness incompetent.? 

The reason of this rule is, that «a mere verdict may be set 
aside, or a motion in arrest of judgment granted.® 

The evidence of guilt in all such cases goes only to the credi- 
bility of the witness, not to his competency.' 

But while a sentence is essential, it is not the nature of the 
punishment, but of the crime for which the sentence is imposed, 
which renders the party infamous.® 

In proof of his infamy the witness himself can not be ques- 
tioned, provided objection be made, but the fact must be shown 
by the record of his conviction (or, in proper cases, by an au- 


thentication of the record); no other proof will suftice.® 


VII. Effect of Foreign Judqment of Conviction. — Upon this 


branch of the subject the adjudged cases are not harmonious ; but 


! Supra, sect. 1V. 

2 United States v. Dickinson, 2 
MeLean (U. 8.) 825; People v. Whipple, 
9 Cow. (N. Y.) 707; Blanfus vr. People, 
69 N. Y. 107. See. also, Dawley v. State, 
4 Ind. 128; State v. Valentine, 7 Ired, 
(N. C.) L. 225; State v. Anderson, 5 Harr. 
(Del.) 493; People v. Herrick, 13 Johns. 
(N. Y.) 82; Cushman v. Loker, 2 Mass. 
108; Jackson v. Osborn, 2 Wend. N. Y. 
555: Skinner v. Perot, 1 Ashm. (Pa.) 57. 

3 But see Kehoe v. Com. 85 Pa. St. 127. 

* People v. Herrick, 13 Johns. (N. Y.) 
82; Wicks v. Smalbrook, 1 Sid. 51; s.c. 
T. Raym. 382. 

5 Bartholomew v. People, 104 Ill. 601; 
People v. Whipple, 9 Cow. (N. Y.) 707; 
People v. Park, 41 N. Y. 21; affirming 1 
Lans. 263, in which latter case an infant, 
convicted of burglary, was, under the 
statute, as to juvenile delinquents, sen- 


tenced to the House of Refuge instead of 
to the State prison. The court held him 
incompetent on the ground of infamy. 

© United States vr. Biebusch, 1 Fed. 
Rep., 213; s.c.1 McCrary, 42; People 
v. Herrick, 18 Johns. (N. Y.) 82; Hilts 
v. Colvin, 14 Johns. (N. Y.) 182; Cooper 
v. State, 7 Tex. App. 194; Perez v. State, 
8 Id. 610, and again in 10 Jd. 327, where 
the court hold that the fact of infamy 
must be shown by the best evidence, or 
a proper foundation laid for the intro- 
duction of secondary evidence of the 
fact. The cases of State v. Ridgely, 2 
Harr. & M. (Md.) 120, and Clarke v. 
Hall, Jd. 378, are not authority to the 
contrary, for in these cases, parol evi- 
dence was admitted merely to prove that 
the witnesses had been transported from 
Great Britain to Maryland prior to the 
Revolution. 
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a careful scrutiny of them can not fail to satisfy the reader that 
the true rule, supported by an overwhelming weight of authority 
is, that the record of a foreign judgment of conviction (and in 
the term ** foreign,’’ the judgments of courts of sister States are 
included ) ought not to be received in evidence on the question of 
the competency of the witness, however much such evidence may 
(as it undoubtedly will) affect the credibility of his testimony. 
The disqualification is a purely personal one ; it has its origin in 
positive law; is not founded upon natural law; and being of a 
penal character, must be strictly construed.! 

In a few jurisdictions, however, it has been held that a foreign 
judgment of conviction will disqualify.? Whether a conviction in 
another State was of a crime infamous or not, is to be determined 
by the law of the forum; the transcript of the record should, 


therefore, set out the indictment, that the court may determine 
this point.® 


VIII. Effect of Conviction of Minor Offense. —We have al- 


ready seen that at common law, all crimes were not deemed in- 
famous, and that it was the infamy of the crime, and not the 


nature or mode of punishment that rendered the person convicted 
incompetent as a witness.* 


There are many offenses involving 


1 Commonwealth v, Green, 17 Mass. 
515; National Trust Co. v. Roberts, 42 N. 
Y. Superior, 100; Sims v. Sims, 75 N. 
Y. 466; reversing s. c. 12 Hun, 231; 
National Trust Co. v. Gleason, 77 N. Y. 
400. Thus, it is held in Alabama, that a 


New Hampshire, would have operated 
as a disqualification, is sufficient to exclude 
him from testifying there, in the same 
manner as if it had been committed, and 
the conviction had taken place in New 


conviction for libel in another State will 
not disqualify (Campbell v. State, 23 
Ala. 44); nor will a foreign conviction of 
petty larceny so operate in Virginia, 
(Uhl v. Commonwealth, 6 Gratt. (Va.) 
706) ; what effect it will have in Louisiana, 
see Klein v. Dinkgrave, 4 La. Ann. 540. 
In New Hampshire, it is held that a con- 
viction of a crime in another State is not 
admissible in evidence for the purpose 
of impeaching the credit of a witness. 
Buta conviction in another State of a 
crime which, by the laws of such State, 
disqualifies the party from being heard 
as a witness, and which, if committed in 


— Chase v. Blodgett, 10 N. H. 


as State v. Poley, 15 Nev. 64; 8, c. 37 
Am. Rep. 458; State v. Chandler, 3 
Hawks (N. C.), 393 (one of the three 
judges doubting). The cases of Cole v. 
Cole, 1 Har. & J. (Md.) 572: State v. Rid- 
ley, 2 Har. & M. (Md.) 120, and Clarke 
v. Hall, Jd. 378, are not in point, as in 
those cases the judgments of conviction 
were not foreign ones, having been pro- 
nounced in England prior to the Revolu- 
tion. 

’ Kirschner v. State, 9 Wis. 140. 

Supra, sect. VI. 
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immorality, falsehood and fraud, which are punished as infamous 
crimes are usually punished, and yet are not infamous crimes, and 
will not exclude the offenders as witnesses. Among these minor 
offenses are: adultery ;? conspiracy to cheat and defraud credi- 
tors;* dealing faro ;* embezzlement by a public officer; ° keeping 
a bawdy-house ; * maliciously obstructing the passage of cars on 
a railroad ;* obtaining goods by false pretenses ; § petit larceny ; ® 
receiving stolen goods ;” unlawfully cutting timber ;" violating a 
city ordinance ;” and many others; but in the case of most of 
them the conviction may be shown for the purpose of impeach- 
ing the credibility of the witness. 


IX. Removal of Incompetency by Pardon, Reversal of Judg- 
ment, or Expiration of Sentence. —The disability of infamy may 
be removed: (1) bya pardon; (2) by reversal of the judgment ; 
and, at least in one State,” (3) by the expiration of the sentence, 
the convict having suffered the full punishment inflicted upon him, 
While the rule is a general one, that a pardon regularly granted, 
completely removes the disability; yet, where a statute, in ex- 
press terms, annexes the disability to the conviction, a pardon 
will not remove it.” 


1 Schuylkill v. Copeley, 67 Pa. St. 386 ; 
United States v. Brockins, 3 Wash. (U. 
S.) 99; Clarke v. Hall, 2 Har. & M. 
(Md.) 378. 

2 Little v. Gibson, 89 N. H. 505. 

5 Bickel v. Fasig, 33 Pa. St. 463. 

* Holloway v. Com. 11 Bush (Ky.), 
844. 
5 Schuylkill v. Copeley, supra. 

® Deer v. State, 14 Mo. 348. 

7 Com. v. Dame, 8 Cush. (Mass,) 384. 

® Utley v. Merrick, 11 Metc. (Mass.) 
302, 

® Pruitv. Miller, 3 Ind, 16; Carpenter 
v. Nixon, 5 Hill (N. Y.), 260; Shay »v. 
People, 22 N. Y. 317; s. ¢. 4 Park. Cr. 
853; Welsh v. State, 3 Tex. App. 114. 
Contra, Lyford v. Farrar, 31 N. H. 314, 
and cases cited in note to section V, 
supra. 


10 Com. v. Murphy, 3 Pa. L. J. Rep. 
290. 
Koller v. Pfirth, 2 Penn. (N. J.) 723. 

12 Cheatham v. State, 59 Ala, 40, 

13 West Virginia. 

* United States v. Rutherford, 2 
Cranch C. C. 528; Yarborough v. State, 
41 Ala, 405; Klein v. Dinkgrave, 4 La. 
Ann. 540; Baum v. Clause, 5 Hill (N. 
Y.), 196; and even though the charter of 
pardon incorrectly states the date of the 
conviction, it is sufficient, if it is possible 
to show that it was intended to cover, 
and does cover, the offense of which the 
record shows the witness to be guilty. 
Com. v. Ohio, etc., R. R. Co., 1 Grant, 
(Pa.) Cas. 329. But see Evans v. State, 7 
Baxt. (Tenn.) 12. 

1 Foreman v. Baldwin, 24 III. 298. 


J 
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Thus, a conviction for perjury under the statute, disqualifies, 
even though the offender be pardoned.' 


Even though the pardon be granted after the convict has suf- 
fered the entire punishment imposed upon him, it will rehabilitate 


him.” 


And the convict becomes competent to testify, notwith- 


standinga clause in the pardon declaring that nothing contained 
therein is intended to relieve the prisoner from the legal disabili- 


1 Houghtaling v. Kelderhouse, 1 Park, 

(N. Y.) Cr. 241; R. v. Ford, 2 Salk. 690; 

Dover v. Maestaer, 5 Esp. 92, 94.. ‘Al- 

though the incapacity to testify, especi- 

ally considered as a mark of infamy, may 

really operate as a severe punishment 

upon the party; yet, there are other con- 

siderations affecting other persons, which 

may well warrant his exclusion from the 

halls of justice. It is not consistent with 

the interests of others, nor with the pro- 
tection which is due to them from the 
State, that they should be exposed to the 

peril of testimony from persons regard- 

less of the obligation of an oath; and 
hence, on grounds of public policy, the 

Legislature may well require, that while 
the judgment itself remains unreversed, 
the party convicted shall not be heard as 
a witness. It may be more safe to ex- 
clude in all cases, than to admit in all, 
or attempt to distinguish by investigat- 
ing the grounds on which the pardon may 
have been granted. And it is without 
doubt as clearly within the power of the 
Legislature to modify the law of evi- 
denve, by declaring what manner of per- 
sons shall be competent to testify, as by 
enacting, as in the statute of frauds, 
that no person shall be heard viva voce, 
in proof of a certain class of contracts. 
The statute of Elizabeth itself seems to 
place the exception on the ground of a 
rule of evidence, and not on that of a 
penal fulmination against the offender. 
The intent of the Legislature appears to 
have been not so much to punish the 
party, by depriving him of the privilege 


of being a witness or a juror, as to pro- 
hibit the courts from receiving the oath 
of any person convicted of disregarding 
its obligation. And whether this conse- 
quence of the conviction be entered on 
the record or not, the effect is the same, 
The judgment under the statute being 
properly shown to the judges of a court 
of justice, their duty is declared in the 
statute, independent of the insertion of 
the inhibition as part of the sentence, and 
unaffected by any subsequent pardon, 
The Legislature, in the exercise of its 
power to punish crime, awards fine, im- 
prisonment, and the pillory against the 
offender; in the discharge of its duty to 
preserve the temple of justice from pol- 
lution, it repels from its portal the man 
who feareth not an oath. Thus it ap- 
pears that a man convicted of perjury 
can not be sworn ina court of justice, 
while the judgment remains unreversed, 
though his offense may have been par- 
doned after the judgment; but the reason 
is found in the express direction of the 
statute to the courts, and not in the cir- 
cumstances of the disability being made 
a part of the judgment. The pardon ex- 
erts its full vigor on the offender; but is 
not allowed to operate beyond this, upon 
the rule of evidence enacted by the stat- 
ute. The punishment of the crime be- 
longs to the criminal code; the rule of 
evidence to the civil.’”” See Amer. Jur., 
vol. XL, pp. 860-862. 

2 State v. Blaisdell, 833 N. H. 388; 
United States v. Jones, 2 Wheel. Cr. 
Cas. 451. 
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ties arising from his conviction and sentence, but solely from 
imprisonment ; such clause is repugnant, and will be treated as 
surplusage.! 

To prove the pardon the charter of pardon, under the great 
seal of the State, must be produced.” 

The reversal of the judgment of conviction will, in all cases, 
restore competency, for in such event there is no conviction, and 
consequently no infamy. The fact of reversal must be shown in 
the same manner as the judgment of conviction is shown, viz.: 
by production of the record of reversal, or an exemplification 
thereof, in cases where the latter course is permissible. 

In West Virginia it is held that where a convict has undergone 
the punishment of imprisonment in the penitentiary under his 
sentence, the statute restores to him competency as a witness; 
and the fact of his being at liberty after the length of time for 
which he was sentenced is prima facie evidence that he has suf- 
fered the punishment.® 


X. Abolition of the Disability by Statute. — In a large num- 


ber of the States statutory changes in the law have wholly abol- 
ished the doctrine of incompetency by reason of conviction of 
crime, however infamous, leaving the fact of such conviction to 
be considered by the jury upon the sole question of the credibil- 
ity of the witness. Such is the present state of the law in Cali- 


1 People v. Pease, 3 Johns. (N. Y.) 
Cas, 333. 

2 State v. Blaisdell, 33 N. H. 388; 
Cooper v. State, 7 Tex. App. 194. A 
witness shown by production of the record 
to have been convicted of felony and 
sentenced for a term yet unexpired, and 
so disqualified, will not be presumed to 
have been pardoned, merely because he 
is in attendance and apparently at large, 
but may be interrogated whether he has 
received a pardon. Schell v. State, 2 
Tex. App. 30. 

3 State v. Williams, 14 W. Va. 851. 
Compare State v. Connor, 7 La. Ann. 379. 
To the contrary, see United States v. 
Brown, 4 Cranch C. C. 607. And see, 


also, State v. Benoit, 16 La. Ann. 273. 
The fact that sentence has been suspended 
pending an appeal, will not render the 
convicted person competent (Ritter v. 
Democratic Press Co., 68 Mo. 458); and 
one who has been convicted, but has not 
paid his fine, is not a competent witness 
for his co-defendant. Ellege v. State, 24 
Tex. 78. But when the court below 
has properly rejected a witness as in- 
competent, and his incompetency has 
been removed by law before the case is 
heard on appeal, the appellate court will 
remand the cause for further proceed- 
ings. Cunningham v. Dwyer, 23 Md. 
219. 
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fornia,' Colorado,’ Connecticut,’ Delaware,* Georgia,’ Illinois,* 
Indiana,’ Iowa,’ Kansas,’ Maine,” Massachusetts," Michigan,” 
Minnesota,” Missouri,’* New Hampshire,” New Jersey, New 
York,” North Carolina,’® Rhode Island,” Vermont,” Virginia,” 
and Wisconsin.” 

Ina few States an exception is made in the case of a person 
convicted of perjury; such person not being permitted to testify, 
even though he has received a pardon, or has suffered the full 
punishment provided by law for the offense. Among these 
States are Florida,” Maryland,* Mississippi,” and South Car- 
olina.* 

In Arkansas, consent of the parties is essential to the admissi- 
bility of the testimony of a person convicted of one of the higher 
grades of crime.” In Tennessee, such persons are incompetent 
until restored to full rights of citizenship in accordance with the 
law provided for that purpose.* In Texas, the reversal of the 
judgment (if for felony) or a pardon, is essential, and in the case 


1 Hittell’s Code, sect, 11,879. 

2 Gen. Laws 1877, ch. 104. 

3’ Rev. Stat. 1849, tit. 1, sect. 141; 
Gen. Stat. 1875, p. 440. 

* Laws 1874, p. 652. 

5 Code 1882, sect. 3854. See, also, 
Frain v. State, 40 Ga. 529. 

® Rev. Stat. 1880, p. 505, sect. 1; Bar- 
tholomew v. People, 104 Ill, 601. 

7 Code, sect. 243; Glenn v, Clore, 42 
Ind. 60. 

8 Code 1851, art. 2888; Rev. Code 
1880, sect. 8636. 

* Comp. Laws 1879, sect. 3847. 

1 Laws 1861, ch. 53; Woodman v. 
Churchill, 51 Me. 112. 

11 Gen. Stat., ch. 181, sect. 18; Pub. 
Stat., ch. 169, sect. 18; Laws 1852, ch. 
812, sect. 60; Newhall v. Jenkins, 2 Gray 
(Mass.), 562. 

12 Rev. Stat. 1846, ch. 102, sect. 99; 
Laws 1861, ch. 125, p. 118. 

18 Stat. 1878, p. 792, sect. 7. 

See United States v Biebusch, 1 
Fed. Rep. 218; s. c., 1 McCrary, 42. 


of perjury, even a pardon will not rehabilitate the witness.” 


15 Gen. Laws, 1878, ch. 228, sect. 27. 
16 Rev., p. 378, sect. 1. 

17 Laws 1869, ch. 678; Code Civ. Pro., 
sect. 882; Delamater v. People, 5 Lans, 
(N. Y.) 382; Donahue v. People, 56 N. 
Y. 208; National Trust Co. v. Gleason, 
77 N. Y. 400; Perry v. People, 86 N. Y. 
358; s. c. 62 How. Pr. 148; People v. 
McGloin, 91 N. Y. 241; s. c, 12 Abb. N. 
Cas. 172; 28 Hun, 150. 

18 Batt. Rev. 1873, p. 388, sect. 14; 
State v. Harston, 63 N. C. 294. 

19 Pub. Stat. 1882, ch. 214, sect. 38. 

2” Rev. Stat. 1880, sect. 1008. 

21 Johnson’s Case, 2 Gratt. (Va.) 581. 

2 Rev. Stat. 1878, sect. 4073; Sutton 
v. Fox, 55 Wis. 531. 

2 Thomp. Dig., pp. 334, 335; Dig. of 
Laws, 1881, p. 518. 

* Rev. Code, 1878, p. 749, sect. 1. 

2 Rev. Code, 1880, sect. 1600. 

26 Gen. Stat. 1882, sect. 2532. 

Dig. of Stat. 1874, sect. 24. 

23 Stat. 1871, sect. 3812. 

29 Code Crim. Pro., art. 730. 
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XI. Accomplices. —The doctrine of the common law which 
forbids the reception of accomplice testimony, seems to be 
founded upon the interest of the witness in the event of the trial, 
rather than upon his disqualification from a moral standpoint, 
These witnesses generally testify against their confederates, 
under an understanding, express or implied, that their aid in 
bringing the principal offender to justice will secure to them- 
selves, either absolute immunity, or, at least a considerable miti- 
gation of the severity of the punishment which would, in the 
nature of things, be meted out to them in case they did not so 
testify. But, however heinous his guilt may be, an accomplice 
or accessory, who has not been convicted and sentenced for an 
infamous crime, is not, on the ground of infamy, an incompetent 
witness. In many cases the principal offender could not be 


convicted without the testimony of the particeps criminis, and it 
is this fact which justifies his admission to testify.! 

In a recent New York case it is laid down that an accomplice 
is competent to testify regardless of the extent of his own guilt, 
even though it may exceed that of the principal defendant, and 


that it lies in the discretion of the trial court whether or not to 
admit him as a witness.? A few cases decide that an accomplice 
who has not been indicted is competent ;* but the great weight of 
authority raises no distinction between accomplices who have 
been, and those who have not been, indicted, but rather between 
those who have, and those who have not, been convicted and 
sentenced .* 

In most of the cases first cited the accomplice was offered as 
a witness for the prosecution: upon the question of his compe- 
tency for the defense, the authorities are not harmonious, but 


1 United States v. Lancaster, 2 Mc- 
Lean(U.8.), 431; United States v. Troax, 
8 Id. 224; United States v. Henry, 4 
Wash. (U. S.) 428; Marler v. State, 67 
Ala. 55; s. c. 68 Id. 580; Solander v. 
People, 2 Col. T. 48; State v. Shields, 45 
Conn. 256; Gray v. People, 26 Ill. 344; 
Earll v. People, 73 Ill. 829; Johnson v. 
State, 2 Ind. 652; Ayers v. State, 88 Ind. 
275; State v. Cook, 20 La. Ann. 145; 


Moulton v. Moulton, 13 Me. 110; Noland 
v. State, 19 Ohio, 131; Oliver v. Com- 
monwealth, 77 Va. 590; State v. Betsall, 
11 W. Va. 703; Wight v. Rindskopf, 43 
Wis. 544, 

2 Lindsay v. People, 63 N. Y. 143. 

5 Phillips v. State, 34 Ga. 502; Sump- 
ter v. State, 11 Fla. 247; McKenzie v. 
State, 24 Ark. 636. 

* Cases cited supra. 
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the better opinion seems to favor his admission where the evidence 
against him is slight; and the court, in such cases, will generally di- 
rect his acquittal, and then admit him to testify ; or a nolle prosequi 
as to him may be entered by the prosecutor, with the consent of 
the court.! But it seems to be pretty well settled that unless he 
be acquitted or a nolle entered, he will not be competent to testify 
in favor of the principal offender, or his other co-partners in 
guilt.? And there are several respectable adjudications which ex- 
pressly deny to the accessory or accomplice the right to testify 


in favor of the principal.’ 


JERSEY City, N. J. 


1 State v. Graham, 12 Vr. (N. J.) 15. 
S. P. United States ». Hanway, 2 Wall. 
Jr. 189; People v. Labra, 5 Cal. 183. 

2 Armistead v. State, 18 Ga. 704; 
People v. Bill, 10 Johns. (N. Y.) 95; 
State v. Carr, Coxe (N. J.) 1; State v. 
Weir, 1 Dev. (N. C.) L. 362; State v. 
Mooney, 1 Yerg. (Tenn.) 481; Myers v. 
State, 8 Tex. App. 8; 8. c. Id. 321. 
Whether he can so testify after having 
been convicted, see State v. Stotts, 26 Mo. 
307; Garrett v. State, 6 Mo. 1; Camp- 
bell v. Commonwealth, 2 Va. Cas. 314; 
State v. Turner, 1 Del. Cr. Rep. 76. If 
the judgment is for a fine, merely, and he 
has paid the fine he may testify. 2 Russ. 


Srewart Rapavie. 


Cr. 597, 600; R. v. Wesbeer, 1 Leach C, 
C. 14; R. v. Fletcher, 1 Str. 633. 

8 Collier v. State, 20 Ark. 36; State v. 
Calvin, R. M. Charlit. (Ga.) 151; Myers 
v. People, 26 Ill. 178; Gray v. People, 
Td. 344; Davis v. State, 38 Md. 15, 46; 
Rutter v. State, 4 Tex. App. 57; Edwards 
v. Territory, 1 Wash. T. (x. s.) 195. Com- 
pare Booth v. State, 4 Tex. App. 202. 
As to the right of the principal offender 
to testify against the accessory, on the 
separate trial of the latter, see Keech v. 
State, 15 Fla. 591; People v. Whipple, 
9 Cow. (N. Y.) 707; Noland v. State, 19 
Ohio, 131. 
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CONTRACTS OF MARRIED WOMEN UNDER STATUTES. 


Using the word ** contract ’’ to include all kinds of contracts,— 
express and implied, executory and executed, simple and under 
seal, in personam and in rem,— and intending in this paper to dis- 
cuss briefly the effect of statutes upon the common-law incapac- 
ity of married women to contract, I have divided the subject as 
follows, and have formulated the following rules, which I shall 
explain and try to substantiate : — 


I. ConTRACTS OF MARRIED WOMEN INDEPENDENTLY OF STATUTES. 


Rule. — Independently of statute, a married woman can make 
no contract whatsoever, except (1) when peculiar circumstances 
have given her the capacities of a feme sole, and (2) when she 
has equitable separate property. 


Il. Errect oF STATUTES NOT MENTIONING MARRIED WomMEN. 


Rule. — General statutes relating to contracts, but not expressly 
referring to married women, do. not affect the validity of married 
women’s contracts, but apply to these only so far as they are 
valid under other statutes. 


Ill. Errect or Statutes CREATING MARRIED WoMeEN’s Statu- 
TORY SEPARATE EstTATEs. 


Rule 1.— Statutes which secure toa married woman the sepa- 
rate use of her property, and which either do not refer to her 
contracts, or authorize contracts ** relating to,”’ or ** with respect 
to,’ such property, do not enable her to contract generally, but 
only in connection with such property. And there are three 
classes of contracts which may be authorized by these statutes, 
to wit: 1. Contracts binding the property in equity as if it were 
equitable separate property. 2. Contracts falling within the 
class expressly authorized by the words ** with respect to,’’ ete. 
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3. Contracts necessary to the separate use and enjoyment of the 
property as secured by the statute. 

Rule 2.—A married woman’s contracts, which would be 
binding on her equitable separate property in equity, are valid 
against her statutory separate estate in the same way. 

Rule 3.— A married woman is not, with respect to her statutory 
separate estate, a feme sole: she has, by implication, the capacity 
to make such contracts, and no others, as are necessary to the 
exercise of the capacities, or the enjoyment of the rights, ex- 
pressly given her by the statute. 

Rule 4.— When a statute authorizes a married woman to con- 
tract only ** with reference to’’ her separate property, her con- 
tract, to have any validity, must be ‘* with reference to”’ the 
same. 


IV. Errect or Statutes Expressty AUTHORIZING OR PROHIBIT- 
ING SPECIFIED CONTRACTS. 


Rule. — Statutes expressly authorizing or prohibiting certain 
specified contracts are strictly construed, and respectively neither 
authorize nor prohibit any contracts not specified ; but statutes 
expressly authorizing specified contracts may, by implication, 
prohibit others, and contracts expressly prohibiting specified con- 
tracts may, by implication, authorize others. 


V. Errecr or Sratrutes Expressty AUTHORIZING MARRIED 
Women TO ContTRACT as IF UNMARRIED. 


Rule. — Under a statute expressly authorizing a married woman 
to contract as if unmarried, she may make contracts generally, 
entirely unaffected by her coverture; but it is doubtful whether 
she may make contracts directly with her husband. 


VI. Errect or Statutes RequirinGc ForMALITIEs. 


Rule. —Ifa statute, which enables a married woman to contract, 
requires her to execute her contracts in a certain way, this 
requirement must be complied with to give her contracts any 
validity ; but if she has the capacity to contract independently of 
the statute which requires the formalities, a contract not comply- 
ing therewith may still be valid. ° 
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VII. Errect or Statutes — Loca anp Foreien. 


Rule. — The capacity of married women to contract personally, 
or as to movables, depends on the law of the place where the — 
contract is made; to contract as to immovables, on the law of 
the place where they lie. 


VIL. Errecr or STaTuTES — PROSPECTIVE AND RETROSPECTIVE. 


Rule. — The validity of a married woman’s contract depends 
on the law existing at the time it is made. 

There is, perhaps, no department of law in which so much 
confusion exists as in that relating to the contracts of married 
women, and most of this confusion has resulted from careless 
legislation. The length of this article is limited, and the treat- 


ment of the subject must be confined to somewhat general rules. 


I. Contracts oF Marrrep WomeN INDEPENDENTY OF STATUTE. 


Rule. — Independently of statute, a married woman can make 
no contract whatsoever, except (1) when peculiar circumstances 
have given her the capacities of a feme sole, and (2) when she has 
equitable separate property. 

At common law a wife’s existence was gone,'— merged in 
that of her husband,? — and all her contracts were, not voidable, 
like those of infants,’ but absolutely void,‘ at law and in equity.° 
So strict was this rule, that a married woman’s promise, during 
coverture, to pay an ante-nuptial debt did not affect the running 
of the statute of limitations;® and her promise after her hus- 
band’s death to pay a debt contracted during coverture was void 
as without consideration.’ When, however, the husband was 
an alien residing abroad, had abjured the realm, or was civilly 


! Kelso v. Tabor, 52 Barb. 125, 128. * Norris v. Lantz, 18 Md. 260, 269. 


On these points authorities are not mul- 
tiplied, as they are but indirectly in- 
volved in the main points of this paper. 

2 Rodemeyer v. Rodman, 5 Iowa, 426, 
427, 

5 Robinson, 11 Bush, 174, 179; Neef v. 
Redmon, 76 Mo. 195, 197; Huntley v. 
Whitner, 77 N. C. 392, 393. 


5 Vaughan v. Vanderstegen, 2 Drew. 
165, 180. 

® Farrar v. Bessey, 24 Vt. 89, 93. 

7 Musick v. Dodson, 76 Mo. 614, 624, 
43 Am. Rep. 780. There are cases to the 
contrary. See Stewart, Mar. & D., sect. 
468. 
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dead, the wife had the capacities of an-unmarried woman and 
could contract as if sole,' except, possibly, as far as her deeds of 
her realty were concerned.? And equity has always recognized 
the separate existence of wives,’ and protected them in the enjoy- 
ment of property settled upon them for their sole and sep. 
arate use,—called equitable separate property. As to her 
right to contract with respect to this property courts of equity 
in different States have enforced two rules:*® One, that she 
can not bind it by her contracts unless the settlement expressly 
so empowers her.’ Under this rule, she might convey or con- 
tract as to the property if she had an express power,’ and, if she 
had the power to dispose, might charge it with her debts, — such 
charge being, in effect, an equitable apportionment of the prop- 
erty... The other, and more common, rule was, that she was, in 
equity, with respect to this property, a feme sole, so far as her 
capacities were not limited by the settlement itself.’ Under this 
rule she could make any contract she chose with respect to this 
property: ® she could charge it with her debts," or agree to con- 
vey it;” but if the settlement required the joinder of her hus- 
band with her, her contract without such joinder was void." 
These contracts, it must be remembered, gave no rights against 


1 Rhea v. Rhenner, 1 Pet. 105, 107; 
Worthington v. Cooke, 52 Md. 297, 307; 
Dauner v. Berthold, 11 Mo. App. 351, 
3885; Musick v. Dodson, 76 Mo. 614, 628, 
43 Am. Rep. 780; Bean v. Morgan, 4 
McCord, 148; Boyce v. Owens, 1 Hill, 9, 
10; Davis v. Saladee, 57 Tex. 326, 327. 

2 Pro, Gallagher v. Delargy, 57 Mo. 29, 
7: Dauner v. Berthold, 11 Mo. App . 351, 
385; Rosenthal v. Mayhugh, 33 Ohio St. 
155,161. Contra, Rhea v. Rhenner, 1 Pet. 
105, 107; Beckman v. Stanley, 8 Nev. 
257, 261; Mason v. Jordan, 13 R. IL. 193, 
195. 

8 Rosenthal v. Mayhugh, 33 Ohio St. 
155, 166, 168. 

* Jaques v. Methodist, 3 Johns. Ch. 
77, 118; 17 Johns. Ch. 548, 578, 585. 

5 Discussed in Hulme v. Tenant, (1 
White & S. Lead. Cas. [481] 4th Am. 
ed. 679); 16 Cent. L. J. 242; 17 Cent. L. 


J.1; Yale v. Dederet, 18 N. Y. 265, 22 
N. Y. 450, 68 N. Y. 329; Radford v. 
Carville, 13 W. Va. 573, 578-685. 

® Ewing v. Smith, 3 Desuuss. 417, 462; 
Creighton v. Clifford, 6 S. C. 188, 198; 
supra, n. 5. 

7 American v. Wadhams, 10 Barb. 
597, 606. 

5 See McHenry v. Davies, L. R. 10 Eq. 
88, 92; Elletv. Wade, 47 Ala. 456, 464. 

® Hulme v. Tenant, 1 Bro. Ch 16; 
supra, n. 5; Radford v. Carwile, 13 W. 
Va. 573, 578. 

10 Vaughan v. Vanderstegen, 2 Drew. 
165, 182, 183, 185; Shattock, L. R. 2 Eq. 
182, 189; Radford v. Carwile, 13 W. Va. 
578, 674. 

1 Dallas v. Heard, 32 Ga. 664, 607; 
supra, n. 10. 

12 Stead v. Nelson, 2 Beav. 245, 248. 

13 Gelston v. Frazier, 26 Md. 829, 344. 
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herself,' or against her general property,’ but only rights in 
equity against her equitable separate estate ;* and as all her con- 
tracts were not so binding, but only her contracts with respect to, 
or connected with, her equitable separate estate,‘ there has been 
great difficulty in determining what contracts are so connected 
with her said estate as to be binding upon it,® some courts hold- 
ing that the intention to charge must affirmatively appear,® some 
that it will be presumed,’ some that it will be presumed only 
when the contract benefits her estate. An extended discussion 
of this subject can not be entered upon here, reference is made 
to it simply for the purpose of introducing what follows.’ 


IJ. Errect oF GENERAL STATUTES NOT MENTIONING MARRIED 
WomeEN. 


Rule. General statutes relating to contracts, but not expressly 
referring to married women, do not affect the validity of married 
women’s contracts, but apply to these only so far as they are valid 
under other statutes. 

To illustrate: A statute providing that all deeds ‘shall be 


valid between the parties, though not recorded,’’ would not 
render the deed of a married woman valid; a statute providing 
for the giving of replevin bonds does not enable a married woman 
plaintiff to give such a bond ;" a statute relating to auction bids, 
would not make the bid of a married woman valid ;” general 


1 Davis v. Smith, 75 Mo. 219, 224, 225; 
infra, n. 3. 

2 Butler v. Buckingham, 5 Day, 492, 
501; infra, n. 3. 

3 Vaughan v. Vanderstegen, 2 Drew. 
165, 184; Worthington v. Cooke, 52 Md. 
297, 808; Pawley v. Vogel, 42 Mo. 291, 
302; Dougherty v. Sprinkle, 88 N. C. 300, 
302. 


* Vaughan v. Vanderstegen, 2 Drew. 
165, 184; Miller v. Newton, 23 Cal. 554, 
564; Davis v. Smith, 75 Mo. 219, 224; 
supra, n. 5, p. 362. 

5 See notes to Hulme v. Tenant, 1 
White & T. Lead. Cas., supra, n. 5, p. 362. 


® See Wilson v. Jones, 46 Md. 349, 857, 
358. 

7 See Phillips v. Graves, 20 Ohio St. 
371, 390. 

5 See Orange v. Trover,7 Sawy.C. C. 
210, 216; Henry v. Blackburn, 32 Ark. 
445, 457. 

* These questions are treated in Stew- 
art on Husband and Wife (now in press), 
sects. 203-207. See, also, supra, n. 5, p. 
362. 

10 See Md. Law Record, March Ist, 
1884. 

1 See Ward v. Whitney, 12 Phila. 246. 

1 See De Hay v. Dennis, 14 Rich. Eq. 
27, 29. 


364. CONTRACTS OF MARRIED WOMEN UNDER STATUTES. 
insolvent laws have been held inapplicable to married women ;! a 
statute requiring the officer to certify that the party executing a 
deed ‘* was known to me,”’ does not apply to married women’s 
deeds executed under another special act not requiring this ;? nor 
does a statute relating to the recording of deeds necessarily apply 
to married women’s deeds.® But, under the national bank acts, 
which do not mention married women, these are liable for as- 
sessments on their stock,* and under statutes defining the liabili- 
ties of purchasers at mortgage sales, without referring to married 
women, these have been held bound,® because other statutes had 
empowered them to hold stock and purchase property sepa- 
rately from their husband’s. So, when a married woman may 
sue as if feme sole, her attorney may obtain a lien for his fees 
under a general act ;* and her valid-mortgage may be foreclosed 
under the general law.7, And when a married woman may con- 
tract, statutes like the statute of frauds, apply to her contracts.§ 
The rule that general acts do not apply to persons not sui juris 


is familiar,’ and has often been applied to statutes relating to 
wills.” 


Ill. Errecr or Statutes CREATING MARRIED WoMEN’s Srat- 
uToRY SEPARATE EsTaTEs. 


Rule 1. — Statutes which secure to a married woman the 
separate use and enjoyment of her property, and which either 
do not refer to her contracts at all or authorize contracts ** relating 


1 Relief v. Schmidt, 55 Md. 97, 98. which would bind herif unmarried. See 

2 Bell v. Lyle, 10 Lea, 44, 45. Hetherington v. Hixon, 46 Ala, 297, 298; 

* Applegate v. Tracy, 9 Dana, 215, Sawyer v. Fernald, 59 Me. 500, 502; De 

224, Vries v. Conklin, 22 Mich. 255, 258, 260; 
* Anderson v. Line, 14 Fed. Rep. 405, Bayler v.Com., 40 Pa. St. 37, 44. 

406; The Reciprocity Bk., 22 N. Y. 9, % See Stewart Husb. & W., sects. 13, 


15. 369. 
5 Fowler v. Jacob, Md. Ct. App., Oct., 10 Baker v. Chastang, 18 Ala. 417, 423; 
1883; Md. Law Rec., Oct. 4, 1884. Adams v. Kellogg, Kirby, 195, 196; 


® Putnam v. Tennyson, 50 Ind. 456, Reese v. Cochran, 18 Ind. 195, 197; 
458. Osgood v. Breed, 12 Mass. 525, 530; 

7 Hartman v. Ogborn, 54 Pa. St. 120, Marston v. Norton, 5 N. H. 205, 210; 
123. Cutler v. Butler, 25 N. H. 8438, 352; 


® She must not only have the capacity Wakefield v. Phelps, 37 N. H. 295, 300. 
to contract, but the contract must be one 
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to,” or ** with respect to,” etc., such property, do not enable her 
to contract generally, but only in connection with such property. 
And there are three classes of contracts which may be authorized 
by these statutes, to wit: (1.) Contracts binding the property in 
equity as if it were equitable separate property ; (2) contracts 
falling within the classes expressly authorized by the words ** with 
reference to,’’ etc., and (3) contracts necessary to the separate use 
and enjoyment of the property as secured by the statute. 

The meaning of this rule is, that statutes, such as have been 
passed in all the States, destroying the husband’s common-law 
estates in his wife’s property and securing to the wife her own 
property to her own use, do not affect the general personal 
status of the wife, and give her no capacity to make any contract 
which is not in some way connected with the property so secured 
to her.!. The classes of contracts which may be authorized by 
these statutes are discussed under the three following rules.? 

Rule 2.—A married woman's contracts, which would be binding 
on her equitable separate property in equity, are valid as against 
her statutory separate property in the same way. 

Courts of equity have long recognized a married woman’s 
contracts with respect to her property secured to her separate 
use by act of party, by deed, etc.,? and for the same reasons, and 
to the same extent, they enforce her contracts with reference to 
her separate property created by act of the State,— by statute.‘ 
Though some courts have held that equity has nothing to do 


1 Bank v. Porter, 99 U. S. 325, 382; * Johnson v. Cummins, 16 N. J. Eq. 


Sykes v. Chadwick, 18 Wall. 141, 151; 
Hodges v. Price, 18 Fla. 342, 344; Jenne 
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v. Sutherland, 89 Mich. 579, 580; Russell 
v. People, 89 Mich. 671, 673; Doyle v. 
Orr, 51 Miss, 229, 282; Bailey v. Pearson, 
29N. H. 77, 86; Huyler v. Atwood, 26 
N. J. Eq. 504, 506; Eckert v. Reuter, 33 
N. J. L, 266, 268 ; Kelso v. Tabor, 52 Barb. 
125, 129; Morgan », Andriot, 2 Hilt. 431, 

2 This distinction is suggested in Bress- 
ler v. Kent, 61 Ill. 426, 480; Todd v. 
Lee, 15 Wis. 865, 380, 

Ante, Divisoin I. 


97, 104, 105. See Bedford v. Burton, 106 
U. S. 338, 339, 340; Donovan, 41 Conn. 
551, 557; Cox v. Wood, 20 Ind. 54, 59; 
Scott, 13 Ind. 225, 228; Shields v. Keys, 
24 Iowa, 298, 813; First v. Haire, 36 
Iowa, 448, 446; Wicks v. Mitchell, 9 
Kan. 80, 87; Hall v. Eccleston, 87 Md. 
510, 520; Pond v. Carpenter, 12 Minn. 
430, 482; Doyle rv. Orr, 51 Miss. 229, 232; 
Selph v. Howland, 23 Miss. 264, 267 ;Pem- 
berton v. Johnson, 46 Mo. 342, 843; Per- 
kins v. Elliott, 22 N. J. Eq. 127, 129; 23 N. 
J. Eq. 526, 534, 5385; Peake v. Lebaw, 
21 N. J. Eq. 269, 282; Wilson v. Brown, 
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with the Jega/ separate property of wives,’ the rule states the 
prevailing opinion. But whether a particular contract is binding 
on a particular piece of property must depend on the rule which 
would determine, in the place where the contract is made, 
whether the contract would be binding onthe property if it were 
equitable separate estate and the terms of the statute were the 
terms of a deed.* Thus, in New Jersey, the contract must be 
beneficial or an express charge,‘ while in Kansas, any contract is 
irrebuttably presumed to be intended as, and is a charge on the 
property.’ So there are limitations to this capacity. If the wife 
has no power to dispose of the property, she can not bind it by 
her contract,’ and she can so bind it only to the extent and in 
the mode prescribed by statute,’ if any is prescribed: if her 
husband’s consent is required to her conveyances it must accom- 
pany her contract... On the principle that the naming of one 
power or mode of execution is a negation of all others,’ if she 
is expressly authorized to make certain contracts or to contract 
in certain ways, she can not make any other contracts or contract 
in any other way,” even in equity." But the fact that the law 
implies from the terms of a statute a capacity to make such con- 
tracts as are necessary to the enjoyment of her property secured 


lage, 37 N. Y. 35, 37; Corn v. Babcock, 


7 See infra, nn. 10, 11. 
42 N. Y. 618, 628; Patrick v. Littell, 36 
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171, 175; Radford v. Carwile, 13 W. Va. 
578, 661, 674. 

1 See Maclay v. Love, 25 Cal. 367, 
382; West v. Laraway, 28 Mich. 464, 
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® Dreyfus v. Wolffe, 65 Ala. 496, 498; 
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10 Staley v. Hamilton 19 Fla. 275, 295; 
Lillard v. Turner, 16 Mon. B. 374, 876. 
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by the statute, does not prevent her binding such property in 
equity by such contracts as would have bound her equitable sep- 
arate property.' 

Rule 3.— A married woman is not, with respect to her statutory 
separate property, a feme sole: she has, by implication, the capac- 
ity to make such contracts, and no others, as are necessary to 
the exercise of the capacities, or the enjoyment of the rights, 
expressly given her by the statute. 

That is to say, the capacity to contract must be expressly 
given,’ or it must be incidental and necessary to the use and 
enjoyment of the property as the statute says it shall be used 
and enjoyed.? Under a statute providing that a married woman 
shall have over her property the same rights and powers as a 
Jfeme sole, she may dispose of it,* or agree to dispose of it,’ as a 
feme sole, even by power of attorney ;® she may invest it,’ or 
charge it for her debts ;* she may do with respect to it what- 
ever any other person can do with respect to his or her property.’ 
But the power to hold and enjoy, —the jus tenendi,—is a very 
different power from the power to dispose of it, — the jus dispon- 
endi ; and a statute which simply enables a married woman to 
‘*hold, use, enjoy, and possess her property as if single,’’ does 
not enable her to dispose of it as if single." The power to dispose 
must be given expressly or by the clearest implication. In the 
caseof merchandise,” and perhaps of all chattels,” the power to 
dispose is a necessary incident of ownership, and is given, by im- 
plication, with full ownership. There are cases which are in con- 


1 Todd v. Lee, 15 Wis. 365, 380. See 
Jones v. Crosthwaite, 17 Iowa, 393, 403, 
404. 

2 See post, Rule 4, and Divisions IV., 


3 Bressler v. Kent, 61 Ill. 426, 427; 
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598, 599. 

6 Patton v. King, 26 Tex. 186, 686. 

7 Reeper, 79 Mo. 352, 361. 

8 Williams v. Hugunin, 69 Ill. 214, 
219, 


* Beard v. Redolph, 29 Wis. 136, 141. 
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63 Pa. St. 820, 322, 323; supra, n. 10. 
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13 See Brown v. Fifield, 4 Mich. 322, 
827; Naylor v. Field, 29 N. J. L. 287, 288. 
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flict with this reasoning and imply the power of deposition, even 
of realty, from full ownership; ! and there are other cases which 
would seem to deny all implied powers.” 

As to mere contracts, when a married woman may ‘hold, 
enjoy, and possess her property as if sole,’’ she may make all con- 
tracts necessary to such holding and enjoyment.’ She may lease 
it,* contract for legal services with respect to it, or manual labor 
upon it,® for cultivating.’ or repairing it,’ for selling its crops,® 
and render it liable, as least to the extent of the income,” for 
debts." Whether the capacity to buy, carries with it the capac- 
ity to buy on credit,” and whether the capacity to sell carries 
with it the capacity to agree to sell,” seems doubtful. When 
she may trade, she may make all contracts in the usual course of 
trade," and buy tools and instruments for use therein.” When 
she may manage her property, she may submit to arbitration a 
claim arising from damage to it. When she may dispose, she 


1 See Harding v. Cobb, 47 Miss. 599, 
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Redolph, 29 Wis. 136, 141, 

2 Lillard v. Turner, 16 Mon. B. 374, 
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This implied capacity is not in conflict with her capacity in 
equity already considered, — the two may exist side by side; 
in fact, in some States, the capacity is implied only in equity.’ 
According to the better view, however, the married woman is 
liable on contracts valid under this rule, not in equity, but at 
law.? 

Rule 4.— When the statute authorizes a married woman to con- 
tract ** with reference to,’’ ** with respect to,’ etc., etc., her separate 
property, her contracts to be valid must be ** with reference to,” 
etc., her said property. 

On the principle that expressum unis est exclusio alterius, the 
enumeration in a statute of certain contracts which a married 
woman may make is a denial of her capacity to make any others,‘ 
but it is probable that statutes providing that a married woman’s 
contracts with reference to her property should be valid, are 
simply attempts to create a rule in law which had previously ex- 
isted as to equitable separate property in equity,® so that there 
would be no conflict between this rule and Rule 2, already dis- 
cussed.6 What contracts do relate to property under these 
statutes has been frequently under discussion. The following 
contracts do relate to, concern, refer to, respect, a married 
woman’s statutory separate property: Contracts for the direct 
benefit of the same,’ for selling,® leasing,’ mortgaging,” cultiva- 
ting," improving,” stocking,” fencing," repairing,” supplying with 
laborers,’® or with tools,” the said property; also a covenant for 


1 Todd v. Lee, 15 Wis. 365, 380. 

* Huyler v. Atwood, 26 N. J. L. 504, 
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16 See Cookson v. Toole, 59 Ill. 515, 
520; supra, n. 18. 
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title in a deed of the same;' an agreement for the sale of the 
same,’ but not for the purchase of the same,’ a purchase of 
furniture for her separate house,‘ or of a horse,® or tools® for 
farming her separate farm. Whether a purchase of property 
for her separate use is a contract relating to her separate property 
is disputed ;7 the better opinion seems to be that the obligation to 
pay arises only after, or at the same moment as, the property 
vests, and that therefore it is separate property when the prom- 
ise to pay for it is made, and the latter is thus a contract with 
reference to it... Whether a promise to pay money, when a 
woman has no other separate property, is a contract relating to 
her separate property, has been questioned.® A contract buying 
a horse for pleasure riding,” or supplies for the family," or a con- 
tract whereby a married woman borrows the money to buy her 
separate property,” or a contract of suretyship,” is not a contract 
relating to her separate property. Still, in some States, the law 
raises a presumption that a married woman intends every con- 


tract to be with reference to her separate property," or every 
contract which benefits her.” 


Errect or Statutes Expressty AUTHORIZING OR Pro- 
HIBITING SPECIFIED CONTRACTS. 


Rule. — Statutes expressly authorizing or prohibiting certain 
specified contracts are strictly construed, and respectively neither 
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authorize nor prohibit any contracts not specified; but statutes 
expressly authorizing specified contracts may, by implication, 
prohibit all others, and contracts expressly prohibiting certain 
contracts may, by implication, authorize others. 

Under a statute which authorizes one kind of contract no other 
can be made.'’ Thus, when a married woman is empowered to 
dispose of her property by sale, she can not dispose of it by 
gift.2 The only capacities implied are those which are necessa- 
rily incidental to rights or capacities expressly given.’ And so, 
on the other hand, when certain contracts are prohibited, the pro. 
hibition will not be extended by construction. Thus, when con- 
tracts between husband and wife are prohibited, contracts of the 
wife as surety of her husband are, nevertheless, valid. More- 
over, on the principle that the naming of one capacity is, by im- 
plication, a negation of all others,® when a married woman is 
authorized to make certain contracts, or to make contracts exe- 
cuted with certain formalities, she is impliedly restrained from 
making any others even in equity.’ And the prohibition of cer- 
tain contracts in a statute may make clear the intention of the 
Legislature to authorize all other contracts of the class to which 
the prohibited contract belongs. Thus, a statute authorizing 
a married woman to acquire property, ‘* provided that no 
acquisition from her husband in prejudice of the rights of his 
creditors shall be valid,’’ authorizes her to acquire from her hus- 


band in all cases when the rights of his creditors are not preju- 
dived 


VY. Errect or Srarute Expressty AUTHORIZING MarRIED 
Women TO ContTrRAcT AS IF UNMARRIED. 


Rule. — Under a statute expressly enabling a married woman to 
contract as if unmarried, she may make contracts generally en- 


1 Abshire v. State, 53 Ind. 64, 67; 5 Major v. Holmes, 124 Mass. 108, 109. 
Sturmfeltz v. Frickey, 43 Md. 569, 571; ® Kelso v. Tabor, 52 Barb. 125, 129. 
Robertson v. Bruner, 24 Miss. 242, 244. See ante, Division IIL, Rule 2; post, Di- 
See post, Division VI., n. 8, p. 374. vision VI. 

2 Mott v. Smith, 16 Cal. 585, 536. 7 Staley v. Hamilton, 19 Fla. 275, 295. 

$ Discussed, ante, Division III., Rule 3. ® Trader v. Lowe, 45 Md. 1,14. See 

4 See Ingoldsby v. Juan, 12 Cal. 575; Goree v. Walthall, 44 Ala. 151, 164, 165; 
Mackey v. Love, 25 Cal, 381. Kingsley v. Gilman, 15 Minn, 59, 60, 61. 
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tirely unaffected by her coverture, but it is doubtful whether she 


may make contracts directly with her husband. 

When the statute says that she may contract as if sole, it is 
presumed to mean it;? her contracts are not affected by cover. 
ture at all;? she may make all kinds of contracts which an 
unmarried woman may make,* including contracts of suretyship,‘ 
promissory notes,’ contracts binding her equitable separate prop- 


erty,’ ete. An implied promise 


it would rise against a feme sole.’ 


rises against her in cases when 
And on her contracts made 


under such a contract she is liable at law and in damages.’ 
But when her contracts with her husband are considered, other 


principles are brought into play. 


Whether a general statute enabling a married woman to contract 
as if unmarried, enables her to contract with her husband is dis- 


puted.’ 


On the one hand, it is said that the incapacity of husband 


and wife to contract together is an incapacity of the husband as 
well as of the wife, and is not now removed when the incapacity 
of the wife alone is destroyed,” that contracts between husband 


1 Edwards v. Schoeneman, 104 II. 278, 
283, 

2 Worthington v. Cooke, 52 Md. 297, 
308. 

3 See Pelzer v. Campbell, 15 S. C. 
581, 601; infra, n. 4. 

* Hart v. Grigsby, 14 Bush, 542; 
Mayo v. Hutchinson, 57 Mo. 546; Major 
v. Holmes, 124 Mass. 108, 109; Witte vr. 
Wolfe, 16 S. C. 256, 268, 269; Pelzer r. 
Campbell, 15 S. C. 581, 601; 40 Am. Rep. 
705. 

5 See Messer v. Smyth, 58 N. H. 298, 
299. 

6 Witte v. Wolfe, 16 S. C. 256, 2 
269. 

7 Spafford v. Warren, 47 Iowa, 47, 
51; Hickson v. Williams, 41 N. J. L. 35, 
38; Ackley v. Westervelt, 86 N. -Y. 448, 
453. 


® Worthington v. Cooke, 52 Md. 297, 
298. 


and wife are void, not only because one of the parties is under 


* That she can, see Bank v. Banks, 
101 U.S. 240, 244, 245; Kinkead, 8 Biss, 
405, 410; Wells v. Caywood, 3 Colo. 487, 
494; Hamilton, 89 Il). 349, 351; Robert- 
son, 25 Iowa, 350, 355; Allen v. Hooper, 
50 Me. 871, 374, 375; Jenne v. Marble, 
87 Mich. 319, 821, 8323; Ransom, 30 Mich. 
828, 8380; Rankin v. West, 25 Mich. 195, 
200; Burdeno v, Amperse, 14 Mich. 91, 
97; Albin v. Lord, 39 N. H. 196, 203, 
204; Zimmerman v. Erhard, 58 How. Pr. 
11, 13; Woodward v. Sweet, 51 N. Y. 81. 
That she can not, see Hoker v. Boggs, 63 
Ill. 161, 168; Whitney rv. Classon, S. J. 
C. Mass., Nov. 8, 1884; Knowles v. Hull, 
99 Mass. 562, 564, 565; Lord v. Parker, 
8 Allen, 127, 129; Aultman v. Ober- 
meyer, 6 Neb. 260, 264; Savage v. 
O’Neill, 42 Barb. 874, 879; White v. 
Wager, 25 N. Y. 328, 330-8384. 

1 White v. Wager, 25 N. Y. 328, 333. 
Denied, Burdeno v. Amperse, 14 Mich. 
87, 91. 
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disability, but because both parties are one,’ and, therefore, are 
not made valid by a statute which simply removes that disabil- 
ity ;? that the rule is well settled that married women’s acts do 
not affect the unity of husband and wife,’ and by this rule a mar- 
ried women’s enabling act changes the status of a wife only 
toward third persons, unless it refers expressly to her husband.* 
On the other hand, it is assumed that legislatures intended to 
include contracts with husbands.® The former is the more logi- 
cal, but the latter is the best established view. It is consistent 
with both views that courts of equity, which have never recog- 
nized the disability from the unity of husband and wife,® 
should put contracts between husband and wife relating to her 
statutory separate estate on the same footing as contracts relat- 
ing to her equitable separate estate,’ especially as statutes creat- 
ing separate estates are often simply declaratory of the unwritten 
law administered by courts of equity.® 


VI. Errect or Statutes ReQurrinc ForMALITIES. 


Rule. — If a statute which enables a married woman to contract 
requires her contracts to be executed ina certain way, this require- 


ment must be substantially complied with to give her contract 
any validity; but if she has the capacity to contract independ- 
ently of the statute which requires the formalities, a contract not 
complying therewith may still be valid. 

This rule has reference, more especially, to deeds of married 
women. Before the legislatures began to secure married women’s 
property to their separate use, they provided for their release of 
dower, and their conveyance of the reversion in their realty, by 
joint deed with their husbands; and these statutes usually 
required the wife’s acknowledgment to be taken apart from 


1 Scarborough v. Watkins, 9 Mon. B. ® Wallingsford v. Allen, 10 Peters, 
540, 545; 50 Am. Dec. 528. 683, 593, 594; Dale v. Lincoln, 62 Ill. 22, 

2 White v. Wager, 25 N. Y. 328, 333. 26. 

3 Snyder v. People, 26 Mich. 106, 109; 7 See Whitridge v. Barry, 42 Md. 140, 
Cole v. Van Riper, 44 Ill. 58, 63; Md. 152; Hall v. Eccleston, 37 Md. 510, 520; 
Law Rec., March 1, 1884. infra, n. 8. 

4 See cases cited, supra, n. 9, p. 372. 8 Jenne v. Marble, 87 Mich. 319, 323; 

5 Wells v. Caywood, 8 Colo. 487,494; Albin v. Lord, 39 N. H. 196, 203, 204. 
cases, supra, n. 9, p. 372. : 
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her husband and to be accompanied by her declaration that she 
acted freely and of her own accord.'!’ Under such statutes, there 
is no question but that the deed of a married woman not so exe- 
cuted was absolutely void,’ for the statute gave her a power, — 
the only power that she had, — and the deed not being a good 
execution of the power, was not valid under the statute, and could 
not be valid by virtue of any other capacity of hers, because she 
had none. Such a deed she could not ratify,‘ — any act of hers 
to make it good would have to be equivalent to a new deed,° and 
would not relate back, but would take effect only from the time 
of its execution. Nor, probably, could the Legislature cure the 
defect in such a deed.?. Nor could such a deed be reformed, 
perfected, or enforced in equity,§ — for though it lies within the 
peculiar province of equity to reform defective deeds,’ and 
enforce them as agreements to give deeds,” this jurisdiction of 
equity is founded on the general capacity of the parties to con- 


1 See discussion in 2 Scribner Dow. 
ch, XIIL. 

2 Holland v. Muon, 39 Ark, 120, 124; 
Leonis v. Lazzarovich, 55 Cal. 52, 57; 
Gebb v. Rose, 40 Md. 387, 392; Shroyer 
v. Nickell, 55 Mo. 264, 267, 268; Rosen- 
thal v. Mayhugh, 33 Ohio St. 155, 159; 
Gillespie v. Warford, 2 Cold. 632, 638; 
Cross v. Everts, 28 Tex. 523, 531; infra, n. 
8. 

8 See Shroyer v. Nickell, 55 Mo. 264, 
267; Silliman v. Cummins, 13 Ohio, 116, 
119. 

* Buchanan v. Hogned, 95 Pa. St. 240, 
2438. 

5 Miller v. Shackleford, 3 Dana, 289. 
297. 

® Doe v. Howland, 8 Cow. 277, 284. 

7 Discussed post, Division VIII. 

* Williams v. Walker, L. R. 9 Q. B. 
D. 576, 581; Drury v. Foster, 2 Wall. 24, 
84; Holland v. Moon, 39 Ark, 120, 124; 
Stedman v. Matthews, 29 Ark. 650, 658, 
662; Simpson v. Montgomery, 25 Ark. 
365, 873; Leonis v. Lazzarovich, 55 Cal. 
52, 55; Atwater v. Buckingham, 5 Day, 


492, 497; Breit v. Yeaton, 101 Ill. 242, 
262; Patterson v. Lawrence, 90 Ill. 174, 
180; Lindley v. Smith, 58 Ill. 250; Martin 
v. Hargardine, 46 Ill. 422, 425; Rogers v. 
Higgins, 48 Ill. 211, 216; Stevens ». 
Parish, 29 Ind. 260, 263; Grapengether v. 
Fejervary, 9 Iowa, 163, 173; Blackburn 
v. Tennington, 8 Mon. B. 217; Johnson 
v. Reardon, 11 Md, 465, 469, 470; Gebbv. 
Rose, 40 Md. 887, 394; Townsley »v. 
Chapin, 12 Allen, 476, 479; Hord vw. 
Taubman, 79 Mo. 101, 104; White, 16 
N. J. L. 202, 214; Marvin v. Smith, 46 
N. Y. 571, 574; Wiswall v. Hall, 3 Paige, 
313, 317; Knowles v. McCauly, 10 Paige 
Ch, 342, 847; Green v. Branton, 1 Dev. 
Eq. 500, 503; Purcell v. Goshorn, 17 
Ohio, 105, 124; Davenport v. Savil, 6 
Ohio St. 559, 566; Carr v. Williams, 10 
Ohio, 305, 310; Roseburg v. Sterling, 27 
Pa. St. 292, 298: Wright v. Dufield, 58 
Tex. 218, 225; Cross v. Everts, 23 Tex. 
528, 582. 

® Simpson v. Montgomery, 25 Ark. 
365, 373. 
” See Gebb v. Rose, 40 Md. 387, 393. 
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tract,!— a capacity which a married woman did not have ;? and, 
besides, equity could not reform or perfect the execution of a 
statutory power. Of course, the above reasoning does not apply 
to deeds of equitable separate property, in States where a mar- 
ried woman held such property as if sole.* How far it applies 
to statutory separate estate is the difficult question. As to this 
property, it is generally said, that it can not be conveyed unless 
the statute so provides, and that it can be conveyed only in the 
mode prescribed by statute.6 A married woman’s implied 
power to dispose of her statutory separate estate has already 
been discussed.7. Where she has no implied power and there is 
no express power given, she conveys it just as she conveyed her 
property at common law.* Where there is an express power 
given, but it is coupled with a provision that it must be executed 
ina certain way, then a deed not so executed would be void,° 
like the deeds already discussed. Where she is expressly empow- 
ered to convey ‘‘as if unmarried,’’ though there is a further 
provision that her husband must join,’ her defective deed, or 
deed not properly acknowledged and recorded, provided that if 
her husband’s joinder is required he has joined, is valid between 
the parties," and may be corrected and enforced in equity as if it 
were the deed of an unmarried woman.” Soif-she has the power 


1 Shroyer v. Nickell, 55 Mo. 264, 267. 


173; Gebb v. Rose, 40 Md. 387, 392; 
2 Discussed ante, Division L 


Young, 7 Cold. 461,°479; Lightfoot v. 


3 Bright v. Boyd, 1 Story, 478, 487; 
McBride v. Wilkinson, 29 Ala. 662, 667; 
Ellet v. Wade, 47 Ala. 456, 464; Moreau 
v. Detchemendy, 18 Mo. 522, 531; Silli- 
man v. Cummins, 18 Ohio, 116, 118. Con- 
tra, Clayton v. Frazier, 33 Tex. 91, 100, 

* Gebb v. Rose, 40 Md. 887, 392. See 
Jones v. Reese, 65 Ala. 134, 141; Chew v. 
Beall, 18 Md. 348, 360; Finch v. Marks, 
76 Va. 207, 209. 

5 Bressler v. Kent, 61 Ill, 426, 429; 
ante, Division IIL., rule. 

® Gilchrist v. Bosie, 1 Dev. & B. Eq. 
846, 859; supra, nn. 1, 8, p. 374. 

7 Ante, Division IIL, rule. 

8 Bressler v. Kent, 61 Ill. 426, 429; 
Grapengether v. Fejervary, 9 Iowa, 163, 


VOL. XIX 


Boss, 8 Lea, 358, 351; Hawley v. Troy- 
man, 29 Gratt. 728, 729; Radford v. Car- 
wile, 18 W. Va. 573, 670; Taylor v. 
Meade, 4 DeGex, J. & S. 597, 607. 

* Silliman v. Cummins, 13 Ohio, 116, 
118, 119; cases cited supra, nn. 1, 8, p. 874. 

1 See Hall v. Eccleston, 87 Md. 510, 
520. 

11 See Scranton v. Stewart, 52 Ind. 68, 
89 


2 See Bedford v. Morton, 106 U. S. 
888, 841; Edwards v. Schoeneman, 104 
Ill. 278, 284; Scranton v. Stewart, 52 
Ind. 68, 89; Phillips v. Graves, 20 Ohio 
St. 311, 889; Dreutzer v. Lawrence, 58 
Wis. 594, 598, 599. 
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to contract generally,’ or to contract with reference to her prop- 
erty,? her defective deed may be enforced as a contract in 
equity — or she may be estopped thereby.‘ 

It is, therefore, only when a married woman has the capacity 
to convey as if sole, or the general capacity to contract person- 
ally, or with reference to her property, that her deeds, not exe- 
cuted with the formalities required by statute for deeds, have 
any validity whatever. As already suggested, she may be 
required to execute a deed as if sole, or under a particular statute 
relating only to married women. Under the latter statutes, the 
privy acknowledgment is absolutely necessary,’ and the certifi- 
cate on the deed must show that all the formalities required by 
the law have been conformed to. The certificate can not be 
aided by outside proof,’ or corrected in equity. Substantial 
compliance with the statute is, however, is all that is required, 
the precise words of the statute need not be used.’ The certifi- 


cate is prima facie evidence,” but is not conclusive," that the law 
has been complied with, and except as against bona jide pur- 
chasers,” it may be impeached.” 


1 See Love v. Watkins, 40 Cal. 547, 
559; ante, Division V. 

2 Baker v. Hathway, 5 Allen, 103, 105; 
ante, Divisions IIL, IV. 

3 Silliman v. Cummins, 13 Ohio, 116, 
119, 

* Powell, 98 Pas St. 403, 418. Other- 
wise no estoppel, Leonis v. Lazzarovich, 
53 Cal. 52, 58; Drury v. Foster, 2 Wall. 
24, 38; South. Law Rev., Oct., 1882, arti- 
cle by Hon. 8, D. Thompson. 

5 Deed is mere waste paper without. 
Cross v. Everts, 28 Tex. 523, 532; Mariner 
vo. Saunders, 5 Gilm. 125; Leonis v. Laz- 
zarovich, 55 Cal. 52, 57. 

® Bagby v. Emberson, 79 Mo. 139, 140; 
Gill v. Fauntleroy, 8 Mon. B. 177, 180, 
182; Bolling v. Teal, 76 Va. 487, 494; 
Mullins v. Weaver, 57 Tex. 5, 6. 

7 Jourdan, 9 Serg. & R. 268,274. See 
Elliott v. Peirsol, 1 McLean, 11, 1 Pet. 
828; Pendleton v. Britton, 3 Conn. 406, 
412; Martin v. Hargardine, 46 Ill. 322, 
325; O’Terrall v. Simplot, 4 Iowa, 381; 
Smith v. Hunt, 13 Ohio, 260, 268. 


§ Barnett v. Shackleford, 6 Mars. J.J. 
582, 534; Silliman v. Cummins, 18 Ohio, 
116, 118; supra, n. 8, p. 374. 

® Muir v. Galloway, 61 Cal. 498, 502; 
Gregory v. Ford, 5 Mon. B. 471, 481; 
Brown v. Farran, 8 Ohio, 140, 155. 

10 Young v. Duvall, 109 U. 8. 578, 577; 
Smith v. McGuire, 67 Ala. 34, 37; Priest 
v. Cummings, 16 Wend. 617, 681. 

ll Eyster v. Hathaway, 50 Ill. 521, 524; 
Ford v. Teal, 7 Bush, 156, 158; Marsh v. 
Mitchell, 26 N. J. L. 497, 499; Louden 
v. Blythe, 16 Pa. St. 532, 542, 27 Pa. St. 
22, 25. 

2 DeArnaz v. Escaudon, 59 Cal. 486, 
489; Kerr v. Russell, 79 Ill. 666, 670, 18 
Am. Rep. 38; Johnston v. Wallace, 53 
Miss. 331, 387; Baldwin v. Snowden, 11 
Ohio St. 208, 212; Shrader v. Decker, 9 
Pa. St. 14, 16; Louden v. Blythe, 27 Pa. 
St. 22, 25; Hill v. Patterson, 61 Pa. St. 
289, 290; Davis v. Kennedy, 58 Tex. 516, 
519; Harkins v. Forsythe, 11 Leigh, 294, 
304. 
8 Cridge v. Hare, 98 Pa. St. 561, 565; 
supra, nn. 11, 12. 
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VII. Errect or Statutes anp Foreien. 


Rule. — The capacity of a married woman to contract person- 
ally, or as to movables, depends on the law of the place where the 
contract is made; to contract as to immovables, on the law of the 
place where they lie. 

Though the general rule is that the validity of married women’s 
contracts, like that of other contracts, depends on the law of the 
State where they are made,’ there is another view, that this de- 
pends on the law of their domicile.?_ There is much confusion 
among the cases relating to this subject. The following points 
have been decided: Her capacity to alien immovables depends 
on the law of the place where they lie,®? and movables on the law 
of her domicile. The validity of a contract depends on the law 


of the place where it is made, its effect on the law of the place 
where it is performed, and its enforcement on the law of the 
forum.’ The validity of a married woman’s contract, except as to 
realty,’ may be sustained by the law of the place where it was 
made, or of the place fixed on for its performance, or of her 
domicile at the time it is made, unless prohibited by the law 


of the forum.’ Thus, a wife domiciled in Massachusetts makes 
a contract in Maine which is void by Massachusetts’ law, but is 
valid by Maine law, it is held valid in Massachusetts,’ and in 
Maine.’ So a wife, domiciled in Mississippi, makes a contract in 
Tennessee which is valid by Mississippi law, but void by Tennes- 


1 Scudder v. Union, 91 U.S. 406, 411; 
Drake v. Glover, 80 Ala. 382, 389; Nixon 
v. Halley, 78 Ill. 611, 615; Halley v. Ball, 
66 Ill. 200, 252; Baldwin v. Gray, 16 
Mart. (La.) 192, 198; Saul v. Creditors, 
17 Mart. (La.) 569, 597; Andrews v. 
Creditors, 11 La. 464, 476; Bell v. Pack- 
ard, 60 Me. 105, 110, 31 Am. Rep. 251; 
Bank v. Williams, 46 Miss. 618, 629, 12 
Am. Rep. 319; Millikin v. Bratt, 125 
Mass. 874, 877, 381, 28 Am. Rep. 241; 
Ross, 129 Mass, 243, 246; Wright ». 
Remington, 41 N. J. Eq. 48, 51; Pearl v. 
Hansborough, 9 Humph. 426, 435; 
Holmes v. Reynolds, 55 Vt. 39, 41; De 
Greuchy v. Wills, L. R. 4 C. P. D. 362, 
364; Dicey Dom. 195. 


2 Dow v. Gould, 31 Cal. 629, 652; 
Frierson v. Williams, 57 Miss. 451, 462. 
See Kelly v. Davis, 28 La. Ann. 773, 774. 

5 Kelly v. Davis, 28 La. Ann.778, 774: 
Lapice v. Gereandeau, 4 Miss. 480, 483 ; 
Frierson v. Williams, 57 Miss. 451, 462. 

* Kraemer, 52 Cal. 302, 305; Dicey 
Dom. 195; supra, n. 2. 

5 Scudder v. Union, 91 U.S. 406, 411. 

® Supra, note 3. 

7 Abbott Trial Evid. 164. 

§ Millikin v. Pratt, 125 Mass. 374, 381, 
28 Am. Rep. 241. 

® Bell v. Packard, 69 Me. 105, 110, 31 
Am. Rep. 251. 
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see law, it is held void in Tennessee.' So a contract valid in 
Illinois where it was made, is enforceable in New Jersey where it 
would have been void ;? but a contract valid at law where made 
may be enforceable only in equity in another State.’ It is hard to 
define how far the law of the forum may, in peculiar circum- 
stances, prevail. If the promisor and promisee are in different 
States, and the promisor mails the promise to the promisee, the 
contract is made in the State of the promisee, and by the law 
thereof.® 


VIL. Errect oF STaTuTES — PROSPECTIVE AND RETROSPECTIVE. 


Rule — The validity of a married woman’s contract depends 
on the law existing at the time it was made. 

This is a rule generally applicable, —the validity of a con- 
tract, and the rights of the parties thereunder, depend on the 
law in force at the time the contract is made; and it applies 
equally to contracts of married women.’ Thus: A statute pro- 
viding that ‘* all contracts of a married woman shall be valid,” 
does not affect existing ones,’ and a note made before its passage 
is void, though delivered thereafter, — but if delivery is author- 
ized afterwards, the note is good.* There is much dispute as to 
whether it is within the powers of the Legislature to confirm a 
married woman’s contract. Itis generally held that her contracts 
are absolutely void and incapable of confirmation.’ The Legis- 
lature may, generally, by retrospective laws cure and confirm con- 
veyances defectively acknowledged or executed ; but whether this 
rule applies to deeds of married women" is disputed.” On the 


1 See Pearl v. Hansborough, 9 Humph. 
426, 435. 

2 Wright v. Remington, 41 N. J. L. 
48, 51. 

® Halley v. Ball, 66 Ill. 250, 252. 

* Whitridge v. Barry, 42 Md. 140, 143, 
170; Bank v. Williams, 46 Miss. 618, 620; 
supra, n. 8. 

5 Bell v. Packard, 69 Me. 105, 110, 31 
Am. Rep. 251; Millikin v. Pratt, 125 
Mass. 374, 876, 28 Am. Rep. 241. 

® Edwards v. Schoeneman, 104 IIl. 
278, 282; Loomis v. Brush, 36 Mich. 40, 
47; Eckert v. Reuter, 31 N. J. L. 136. 


7 Lee v. Lanahan, 59 Me. 478, 481; 
Bryant v. Merrill v. 55 Me. 515, 516. 

®§ Taylor v. Boardman, 92 Ill. 566, 
568. 

® Silliman v. Cummings, 13 Ohio, 116, 
118, 119. 

1 Grove v. Todd, 41 Md. 533, 641, 20 
Am. Rep. 76; Journey v. Gibson, 55 Pa. 
St. 57, 60. 

1 Loomis v. Brush, 36 Mich, 40, 47. 

12 See Cooley Const. Lim. 376, 379, 
468, 472; cases cited infra. 
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one hand, it is said that a married woman’s deed under statute 
is but an execution of a statutory power,’ and if defective is not 
yoidable but is absolutely void ;? that an act making such a deed 
valid would simply divest her of her property ;* and that such 
acts are therefore* void.’ On the other hand, it is said that a 
law which carries out the intent of a party, can not be said to di- 
vest her of her rights ;* that one who in good faith executes a 
defective deed assents beforehand to its being ratified and waives, 
as she can, the constitutional protection ;* and that acts ratifying 
such deed are valid,’ except as against creditors with liens or 
subsequent purchasers.’ If a married woman’s deed is good in 
equity, it can, of course, be made good at law.” Thus, in Mary- 
land, an act curing a defective deed by husband and wife of the 
husband’s land was held to make the deed valid as to the hus- 
band, but not to bar the wife’s dower;" while in California, a 
married woman’s power of attorney was cured and the convey- 


ance thereunder made valid.” 


BALTIMORE, Mb. 


1 See Silliman v. Cummings, 18 Ohio, 
116, 119. 

2 Grove v. Todd, 41 Md. 633, 641, 20 
Am. Rep. 76. 

3 Alabama v. Boykin, 88 Ala. 510, 
548; Russell v. Rumsey, 35 Ill. 362, 372, 
874; Grove v. Todd, 41 Md. 638, 641, 20 
Am. Rep. 76; Shouk v. Brown, 61 Pa. St. 
820, 328. 

* Because no statute can divest a vested 
right. Rose v. Sanderson, 38 Ill. 247, 
850; Myers v. Gale, 45 Mo. 416, 418. 

5 Alabama v. Boykin, 88 Ala. 510, 
513; Russell v. Rumsey, 35 Ill. 362, 472; 
Lane v. Soulard, 15 Ill. 124; Grove v. 
Todd, 41 Md. 683, 641, 20 Am. Rep. 76; 
Shouk v. Brown, 61 Pa. St. 820, 828; 
Orton v. Noonan, 23 Wis. 102, 104. 

® State v. Newark, 27 N. J. L, 185, 
197; Cooley Const. Lim. 378, 471, 
472. 


Davip STEWART. 


7 Dentzel v. Waldie, 30 Cal. 138, 145. 

® Randell v. Kreiger, 23 Wall. 187, 
149; Watson v. Mercer, 1 Watts, 355; 
8 Peters, 88, 110; Dentzel v. Waldie, 30 
Cal. 138, 145; Dow v. Gould, 31 Cal. 
654, 656; Chesnut v. Shane, 16 Ohio, 599, 
609, 610; State v. Stooltzfooz, 16 Serg. & 
R. 35, 87,88; 16 Am. Dec, 546; Barnet, 
15 Serg. & R., 72,78; 16 Am. Dec. 516; 
Underwood v. Lilly, 10 Serg. & R., 101. 

® Cooley Const. Lim. 379, 472. 

10 Chestnut v. Shane, 16 Ohio, 599, 609, 
610; overruling Good v. Zercher, 12 Ohio 
St. 364, 368; Williams v. King, 43 Conn. 
567, 571. 

1 Grove v. Todd, 41 Md. 633, 641; 20 
Am. Rep, 76. 

12 Dentzel v. Waldie, 30 Cal. 138, 
145. See Randall v. Kreiger, 23 Wall. 
187, 149. 


THE FRENCH LAW OF EVIDENCE. 


THE FRENCH LAW OF EVIDENCE. 


How far the French law of evidence differs from our own 

may be gathered from the fact that oral evidence is entirely 
excluded from civil cases; that in commercial cases, though 
not excluded by law, it is hardly ever resorted to; that in crim- 
inal courts, when it is necessarily admitted, there are no rules as 
to admissibility or as to form, and cross-examination is unknown; 
that hearsay is not only not excluded, but in certain instances it is 
actually imposed by the law; that trial by jury is confined to 
criminal courts ; that correspondence is admitted without proof, 
and outsiders are allowed to influence the court by statements 
made for the purposes of the case, unguaranteed by oath and 
generally unattended by any kind of authentication. 

To one who is accustomed to Anglo-Saxon rules of evidence, 
the shape which the French law takes upon this point, if shape 
it may be called that shape has none, is calculated to inspire 
mixed feelings of disapprobation and amazement. It seems 
impossible to understand how justice can be administered under 
such a system; and yet, a practice of some years in French 
courts will bear testimony to the fact that when Chauvinism and 
political passions are not involved, the court arrives as nearly to 
the truth in France as in our country, and the general conclusion 
will be that although the French system may offer room for 
improvement, the immense saving of time that results from it in 
a great measure compensates for the occasional irregularities to 
which it may give rise. 

A study of it may, therefore, be of use to those of us who have 
begun to look with alarm at the growing abuse of liberty of 
cross-examination, and at the weeks through which the hearing 
of cases is now often prolonged. In France the general inad- 
missibility of oral evidence in civil cases reduces the necessity of 
hearing witnesses within narrow limits and the time of the court 


is spared by referring questions of fact to commissioners and 
experts attached thereto. 
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We propose in this article briefly to examine the machinery by 
which these results are obtained and to compare it with our own. 


The law of evidence has passed through manifold changes 
during the history of French legislation. Roman law originally 
admitted oral evidence in every class of cases without exception 
Under the Empire public functionaries were appointed for 
acknowledging certain instruments ; but these seem to have been 
swept away in Gaul by the invasion of the Franks, and our earliest 
information on the subject of evidence relegates us to the barbar- 
ous system of ordeals and judicial combats. The latter were 
formally abolished by St. Louis and oral testimony once more 
admitted. In the north of France, where the law consisted only 
in the customs of the people, and where these customs differed 
in every town, the law itself had to be established by witnesses 
under the system known as enquéle per turbam or par tourbe, 
literally ** by the crowd.”’ 

In order to establish what the law was, it was necessary to call 
witnesses, and the point of law involved seems finally to have been 
determined in favor of the party who was supported by the 
greatest number. It is probably to the evils to which such a 
system necessarily gave rise and the reaction which resulted 
therefrom, that French legislation owes the creation of notaries 
for the acknowledgment of certain instruments and the declara- 
tion in the ordonnance de Moulins that lettres passent temoins which 
has become the predominating feature in the existing code. 

It may be interesting in this connection to compare the funda- 
mental principles of Latin and Anglo-Saxon countries as to the 
value of oral testimony; they are too opposed not to contain in 
themselves a sufficient reason for a difference between the two 
legislations. 

Dr. Reid, in his ** Inquiry into the Human Mind,’’ says:! 
‘* The first of two principles implanted in our nature by the wise 
and beneficent author of nature, is the propensity to speak the 
truth and to use the signs of language so as to convey our real 
sentiments. * * * Truth is always uppermost and is the 


1 Ch. 6, sect. 24. 


382 THE FRENCH LAW OF EVIDENCE. 


natural issue of the mind. * * * Lying, on the contrary, js 


doing violence to our nature, and is never practiced even by the 
worst men, without some temptation.”’ 

This principle is the foundation of our belief in the credibility 
of witnesses; but this principle cited as a foot-note to Greenleaf’ s 
book on evidence is in startling contradiction to the maxim upon 
which the French law is constructed: qui mieux abreuve mieux 
preuve. ‘*He who giveth most to drink most proveth.’’ It is 
a natural consequence of this maxim that we read in Article 1341 
of the Code Civil, the following provision: ‘‘All matters ex- 
ceeding the sum or value of 150 francs must be set down in 
writing either before notaries or by private contract.’’ This pro- 
vision is practically an extension of our Statute of Frauds to all 
matters involving a sum of more than 150 francs. Article 1341, 
however, contains an important proviso, for it closes with these 
words : ‘* Saving, however, all that is prescribed in the laws relative 


to commerce.’ Upon turning to the Code of Commerce, we 
find in Article 109 the following provision: — 


** Purchases and sales may be proved : — 

** By public instruments ; 

‘** By private instruments ; 

** By a memorandum of a broker, duly signed by the parties ; 

** By an accepted invoice ; 

By correspondence ; 

** By the books of the parties ; 

** By oral evidence whenever the court shall decide to admit it.”’ 

Article 109 though referring in terms to purchases and sales, 
has been extended by the courts and common practice to all com- 
mercial transactions. 

So discredited, however, is the evidence of witnesses that it is 
seldom resorted to. The trial, therefore, of commercial cases 
closely resembles that of civil, with one exception; that as 
commercial cases generally involve matters of account and such 
other matters as give rise to a reference under our own practice, 
it most frequently happens that commercial matters are referred 
to an official attached to the court, called an arbitre, whose 
function is ‘*to hear the parties, to conciliate them if possible, 
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and if not to hand in his report.’’! The proceeding before 
the arbitrator is practically the same as before a referee or 
master in chancery, and the proceeding upon the report gives 
rise to the same argument before the court as in our practice. 
When the court decides that witnesses be heard it orders an 
enquéle or inquest, the character of which will be hereafter de- 
scribed. 

At this point it is perhaps important to call to mind that 
the effect of the French procedure is to give all cases before 
French courts, whether commercial or civil, the character of an 
argument upon motion at chambers. Hardly ever are more than 
two counsel present, each in the box provided for him, and there 
is nothing, from the opening of the court to the closing of it, to 
interrupt the monotony of successive speeches by opposing coun- 
sel in the cases which rapidly succeed one another. 

The American reader will be anxious to understand what pre- 
caution is taken to prevent the introduction of evidence of a 
character to surprise or deceive the court. The safeguard 
against such matter is what is called the communication des 
pieces, which corresponds in our practice to the service of motion 
papers within a prescribed time before the hearing. It may be 
remarked incidentally in this connection that however little we 
may be prepared to accept the system under which oral evidence 
is excluded, and insufficient precaution taken to avoid the fabri- 
cation of evidence for the purposes of the case, a system under 
which the final trial is protected from surprises which so often 
determine the result of trials by jury in our country, is to be 
commended. The occasion, therefore, appears a happy one for 
asking why, in our practice, a safeguard is given to counsel upon 
a motion at chambers which is not provided for him in the trial 
upon the merits, which is finally to determine the rights of the 
parties ; why surprises are prevented upon incidental motions 
that often have no effect upon the ultimate decision of the case, 
whereas they are permitted and artfully resorted to at the final 
hearing. 

The feature in this part of the French system which is most 


1 Article 429. 
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open to criticism is that it fails to protect the parties to an action 
from the fabrication of evidence for the purposes of the case; 
nor is it so much rank forgery that a litigant has to fear as the 
evidence of third parties, who, to be useful to an adversary, are 
disposed to write statements in the shape of letters to his counsel 
or to himself which will be serviceable to him in the action, 
without himself being open to question thereupon. An actual 
case will serve to illustrate this difficulty. 

A gentleman had leased an apartment on the fifth floor with a 
special guarantee on the part of the proprietor that the elevator 
would continue to run from a stipulated hour in the morning to 
a stipulated hour in the evening. The elevator turned out to be 
defective in construction, and for weeks at a time the members 
of the lessee’s family were obliged: to toil up the staircase in 
spite of the provisions in the lease. Weary of unsuccessful 
efforts to have this difficulty removed, the lessee threatened to 
bring action against the proprietor. An offer of compromise 
followed this threat, which was at last concluded by the complete 
reparation of the elevator; but when the matter was settled the 
lessee was shown letters signed by every other tenant in the 
building prepared in view of litigation to the effect that the eleva- 
tor was in perfect working order and had never caused them the 
slightest inconvenience. What had happened was clear. The 
importance to the lessee of an apartment of being on good terms 
with the proprietor is immense, so much does his comfort depend 
on the concierge or janitor who is the servant of the proprietor. 
The signers of the letters above referred to knew that they had 
no cross-examination to fear; that they would never be ques- 
tioned as to the truth of these letters. The lessee, therefore, 
would have gone into court with the irresponsible statements of 
every other occupant of his building absolutely and uncondition- 
ally against him. The only instruments he could have produced 
in his behalf would consist of letters in an opposite sense written 
by his own friends which would have borne upon their face a 
stronger impression of partisanship than the others. There is no 


doubt that in this case the court would have been deceived and 
the lessee non-suited. 
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This case may be used in order to illustrate the means which 
may be employed under French law in order to establish a mat- 
ter of fact even in a civil proceeding, such as the one in 
question. 

It has been already pointed out how the use of letters may be 
abused. The effect of unscrupulous letters, however, might in 
this case, be met by what is called a constat d’huissier. This 
instrument is a report drawn up by a huissier, who corresponds 
approximately to a sheriff, after having personally inspected the 
object in suit. The sheriff, who is as much a member of the 
legal profession as a notary or solicitor, is requested by his client 
to proceed to the spot and make a declaration of what he there 
sees. In this case he probably would be accompanied by. an 
expert who would assist him in setting forth the technical 
condition of the elevator. It is needless to point out that such an 
instrument is necessarily of a misleading character; its official 
form is likely to give to it a greater importance than it should 
have in view of the fact that it is drawn up by an officer specially 
paid to make the statement contained therein. It is in fact the 
testimony of an expert without the safeguard of cross-examina- 
tion. A curious case arose quite recently where one of the par- 
ties, complaining of the odor which emanated from boxes of 
flowers that had been too plentifully manured by the neighbor 
occupying the lower apartment, had the same set forth in vivid 
terms by a huissier whose sense of smell must, in view of his 
report, have been a highly sensitive one; for the other party 
brought the report of another huissier who had inspected the 
flower boxes in question and declared them not only entirely free 
from disagreeable odor, but a source of delicious perfume. 

In spite of the general inadmissibility of oral evidence in civil 
actions the elevator case presents a state of facts that would admit 
thereof, for the reason that it belongs to that category of fact 
which can not be anticipated by the parties. This case, therefore, 
suggests an important exception to the rule; and this exception 
is so wide in its effect as to largely admit of oral evidence even 
in civil courts were the courts disposed to admit the same; 
the relation of the law to the practice in this connection 
is interesting as affording an example of the fact that when pub- 
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lic opinion condemns a thing that the law allows, public opinion 
and not the law prevails. 


We shall proceed now to examine what are the exceptions im- 
plicitly and explicitly allowed by the codes against the inadmis- 
sibility of oralevidence. It will be seen that they are sufficiently 
extensive to allow of practically as much hearing of witnesses 
in a civil court in France as in America, and that it is public 
opinion slowly asserting itself and becoming at last a fixed habit, 
and not the law, that is mainly responsible for the great differ- 
ence that exists between French and English jurisprudence in 
this connection. 

The words of Art. 1341 have given rise to considerable criti- 
cism. This article begins as follows: — 

‘*All matters — literally things — exceeding the sum,”’ ete. 

Now it is clear that there are certain matters which give rise to 
civil actions at law and are nevertheless incapable of being anti- 
cipated by written agreements; for example — an accident which 
gives rise to an action by the party injured against the negligent 
party injuring. Art. 1382 expressly provides for such an action, 
and yeta literal interpretation of Art. 1341 would make it impos- 
sible of proof. The original draft of the law read ‘all agree- 
ments,’’ and this wording has been retained in the Italian Code. 
The objection made to the word ‘‘agreements’’ was that an 
*‘agreement’’ would not cover a payment, and it was expressly 
desired to exclude oral evidence to prove payments of more than 
one hundred and fifty franes. The words ‘all matters ’’ were 
retained, therefore, and the other provisions in the code depended 
upon to construe and limit their application. 

The limitations that have been put to these words are of two 
classes: implicit and explicit. 

Amongst the most important implicit limitations are the fol- 
lowing: — 

All matters of fact which could not by their nature have given 
rise to an agreement before hand. For example, the condition 
of the elevator in the case above mentioned ; all facts of domes- 
tic life sufficient to justify divorce or separation; fraud, and all 
matters the proof of which is necessary in criminal courts. 
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Amongst the most important explicit limitations are the fol- 
lowing: — 

I. Where there is a beginning of proof in writing, that is to 
say, any writing, however small, made by the defendant or his 
representatives and which tends to prove the point in litigation. 

II. Where it has been impossible for the creditor to obtain 
written proof of his claim, as in the following cases: — 

1. All liabilities arising from quasi contracts (negotiorum ges- 
tio and solutio indebiti) and torts. 

2. All compulsory deposits made in case of shipwreck, fire, 
ruin, or riot, and those made by travelers in an inn. 

3. All liabilities incurred in case of accidents. 

4. In case the creditor has lost his written instrument by acci- 
dent or an act of God.? 

III. Lastly, commercial cases. 

In strict law, therefore, there is little difference between the 
provisions of the code and our own jurisprudence in this connec- 
tion. But in practice the difference is immeasurable. Outside 
of cases of accident, separation, and divorce, oral testimony is 
seldom or never heard. It is next to impossible to establish a 
case of fraud or conspiracy. So much is this the case that 
French counsel continually advise against bringing actions of this 
character, which no lawyer would hesitate to institute in America 
or England. And in such cases as that above referred to, where 
the actual condition of an elevator was in question, the court 
would undoubtedly refuse to admit oral testimony on the ground 
that ‘‘le tribunal est suffisamment éclairé.”’ 

Nevertheless, the law provides means for enlightening the court 
which are quite unknown to our practice. So jealous is it of 
oral testimony and, nevertheless, so desirous of doing justice to 
the parties, that it provides for what is known as a ** descente 
sur les lieux,’’ which is no less than a stepping down of the court 
from the bench and a personal inspection of the locality or object 
in suit. This procedure, although open to a full bench and even 
sometimes resorted to by it, is generally confined in practice to 
proceedings before a justice of the peace in matters of boundary 
and occasionally, but very rarely, to criminal trials. 


1 Art. 1847. 2 Art. 1348, 
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Oral testimony of the parties is also resorted to in the pro- 

cedures known as Comparution Personnelle and Interrogatoire 
sur faits et articles, which will be explained in connection with 
the manner of taking testimony, and also by the system known 
as le Serment Décisoire and le Serment Suppleétoire, which is 
practically a test which of the two parties dares lie most and 
will be explained in the same context. 

Before leaving the question of the admissibility of testimony a 
word ought to be said on the subject of relevancy. 

It is difficult to find either in codes, text-books, or decisions 
any rules whatever on the subject of relevancy. The only occa- 
sion on which the subject is treated, even collaterally, is in Art. 
254, of the Code of Procedure which reads as follows: — 

‘*The court may spontaneously .order a commission to hear 
testimony concerning facts which are relevant if the law does not 
forbid the proof thereof.’’ It will be observed that the ques- 
tion whether the facts to be proven are relevant or not is not the 
one provided for in this article. The intention of it is simply 
to provide that the court may order a commission of its own 
motion and the condition of relevancy is a purely subsidiary one. 
Moreover, the article in no way distinguishes those facts that are 
relevant from those that are not so. Bonnier, in the only work 
on evidence which exists in the French language, proceeds from 
the article cited to the generalization that all evidence should be 
relevant; but beyond this statement, which no one, even in 
France, would be disposed to contradict, he does not go. It is 
notorious that in criminal trials all rules as regards relevancy 
are ignored to the immense disadvantage of the accused. It is, 
perhaps, in this connection that the absence of al! rules on the 
subject has given rise to most comment. It seems hard that a 
man who is on trial for his life should be confronted with the fact 
that he is the bastard issue of an incestuous concubinage and that 
the jury should be enlightened upoi every damaging fact con- 
nected with the prisoner, collected with deliberate disregard to 

the issues actually before the court, from lips no less influential 
than those of the presiding magistrate himself. ‘The evil, how- 
ever, if evil it be, is much more far reaching tian is generally 
supposed, for it extends to every branch of the iaw and to every 
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jurisdiction. An actual example will do much to illustrate the 
operation of this system. 

The editorial staff of Le Matin, a leading newspaper in 
Paris, lately dismissed by the proprietors, was clever enough 
immediately to start another paper of exactly the same plan and 
general appearance and with only a slightly modified name, 
Le Matin Francais. The proprietors instituted a suit against 
their competitor for what is termed ‘ concurrence deloyale,”’ 
which corresponds most nearly in our law to ‘ colorable imita- 
tion ’’ in trade-mark cases. The dismissed staff entered a coun- 
ter-claim for an indemnity on the ground that it had been rudely 
and unreasonably discharged. Curiously enough, the very day 
that the staff was dismissed, and the eve of the day that the 
competing paper appeared, an evening journal, Le Soir, published 
a statement to the effect that the sheriff had effected a seizure of 
all the property of the Matin. The appearance of this false state- 
ment was peculiarly injurious to the Matin, and peculiarly advan- 
tageous to its new born competitor the Matin Francais, because 
it tended to give the impression that the Matin was bankrupt, 
and that the Matin Francais had practically taken its place, the 
new paper inheriting all the talent of its parent without being 
subject to its liabilities. Now no one in Paris had the slightest 
doubt as to the origin of the false news. So absolutely unfounded 
a statement, coming as it did at a moment when it could make the 
fortune of one paper and work the ruin of the other, could come 
from no other source than that of the dismissed staff. But the 
proprietors of the Matin absolutely failed in bringing this publi- 
cation home to their adversaries. It is clear that the point, if 
admitted, was likely to be a conclusive one against the dismissed 
staff, for it would prove the bad faith, which was an essential fea- 
ture of the complaint. In our courts, the publication of the 
false statement in the Soir not being in any way connected with 
the parties, could not have been put in evidence. In the French 
courts it was eloquently pleaded by the counsel for the Matin. 
The court was not deceived into supposing that the false publi- 
cation had been brought home to the defendants, but it was 
allowed to know the facts as they were and to judge of them for 
what they were worth. 
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To a man who has practiced in English and American courts, 
and has learned to look with composure upon the injustice that 
results from our strict rules on the admissibility of evidence, and 
with an alarm that is more founded in habit than in reason at the 
possibility of an adversary being allowed for a moment to go into 
facts outside his papers, the French system must at first sight 
appear a barbarous one. But it does net seem to me at all proved 
that the French system in this respect works more or even as 
much injustice as our own. Its effect is to put the court in 
possession of all the facts, whether they are actually proved to 
be relevant, or whether there is only reasonable ground for sup- 
posing that they are so. If a merchant in the ordinary conduct 
of his business has to take into account all the market reports he 
receives and judge between their respective credibility; if a 
banker has to weigh all the rumors of the street in deciding on 
the limits of credit to allow; if in the whole conduct of life it is 
the man who ean master all the elements of the situation and 
decide with the truest judgment between the chances of alterna- 
tive courses, who is found to be the most successful, it is open 
to grave question whether a court is to be deliberately blinded to 
a certain class of facts out of a fear that they are calculated to 
mislead, when it is quite as certain that a disregard of those 
facts is no less likely to work injustice. The rules laid down 
in our law on the subject of relevancy -vere doubtless inspired 
by a want of confidence in the wisdom of juries to which ques- 
tions of fact are submitted. But if our juries lack wisdom no 
rules of evidence can supply it; and if they have wisdom, they 
can only exercise it on the condition of being possessed of all 
the facts that contribute to a just appeciation of the case before 
them. 

On the subject of hearsay also the French law differs essen- 
tially from our own. Merlin’ laid down the principle that hear- 
say was only admissible on four conditions: 1. That the wit- 
ness received the information from eye witnesses. 2. That the 
eye witnesses be named. 3. That they be of good character. 
4. And that it be impossible to obtain their testimony. 


1 Repertoire; Preuve, sects. 2, 8, Art. 2, No. 8. 
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Bonnier,’ however, does not admit that these rules are any 
longer binding. According to him hearsay evidence is admissi- 
ble for what it is worth and it is impossible to lay down any 
rules a priovi on the subject. The subject is thus left to the 
discretion of the court. One exception only must be cited. 
Articles 1415, 1504, and 1442, of the Civil Code, provide that in 
case a husband fails to draw up an inventory of his wife’s prop- 
erty, she and her heirs may prove the value of that property by 
hearsay. The only rule therefore that exists on the subject in 


the French law is one that imposes hearsay. There is none that 
prohibits or even limits it. 


The above general observations will suffice to point ouit the 
points in which the French law differs most from our own. We 
shall now proceed briefly to study the procedure adopted in 
French courts for the purpose of putting them in possession of 
the facts of the case. 

This portion of the subject can be classified as follows : — 

I, Procedure adopted by the court for the purpose of enlight- 


ening itself upon the question at issue. 

Under this head is included the testimony of experts and the 
procedure referred to under the title Descente sur les Lieux. 

II. Procedure for obtaining the testimony: 

i. Of the parties to the action by the process known as: 
A. Interrogatoire sur faits et articles; 
B. Comparution personnelle ; 
C. Serment deécisoire ; 
D. Serment suppletoire. 
ii. Of third parties by enquéte ; 

iii. By means of correspondence. 

III. Presumptions. 

We will take up these procedures in order. 

1. Expert Testimony. —The testimony of experts is obtained 
in a very different manner in France to that adopted under our 
laws. Under our system an expert is practically a counsel 
retained by the parties to make an argument before the court in 


1 Bonnier Traité des Preuves I., p.310. 
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the shape of answers to interrogatories generally agreed upon 
beforehand. In France the expert is appointed by the court and 
occupies practically the position of a judge. An expertise, as it 
is termed, can either be ordered by the court ex officio whenever 
the court considers that it is necessary or it can be obtained at 
the request of the parties. The judgment ordering an expertise 
must contain a statement of the precise object thereof, an 
appointment of the experts and the appointment of a referee 
( juge commissaire ). 

The parties may agree upon the experts, but if they fail to 
agree the court appoints them. It can not appoint less than three 
unless either of the parties consent thereto or where specially 
allowed in particular cases by the law, as for example: in the 
valuation of real estate belonging to minors.’ Experts no longer 
constitute a privileged class as of old, but as a matter of fact 
the court generally selects them out of a list of specialists called 
experts assermentés. Strictly speaking, however, any one may 
act as expert unless he is a lunatic or unless he has been con- 
victed of an offense the penalty for which involves deprivation 
of political and certain civil rights dégradation civique. There 
is nothing of particular interest in connection with the manner in 
which the experts proceed, except that avocats or barristers are 
not allowed by their rules to appear before them. Generally the 
parties are represented by engineers or persons specially skilled 
in the subject before the experts. They are also officially repre- 
sented by avoués or solicitors. The report of the experts must 
always be signed by all three, even though there exist a dissenting 
minority. In such case the dissentients are bound to sign the 
report of the majority ; but the report should set forth the dis- 
senting view and the reasonsthereof. The report of the experts 
is not binding upon the court, but only serves to enlighten it. 


I. Descente sur les Lieuwx. — As has been already observed, the 
court may leave the bench and transfer itself to the particular 
place where the offense transpired which gave rise to the action. 
It is seldom resorted to except by justices of the pedce in cases 
of disputes upon boundaries. 


1 Art. 955. 
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Il. i. A. Interrogatoire sur faits et Articles; and B., Compar- 
ution Personelle. These two proceedings may be considered 
together, as they differ only in detail. They are for the purpose 
of obtaining the evidence of the parties to the action, either 
before trial, as in the former, or at the trial, as in the latter 
case. They apply only to the parties. The difference between 
the two is that the former takes place in private, the latter in 
public. The former before a single judge or his clerk, the other 
before the entire court. In the former case only one party is 
examined, whereas in the latter both parties are questioned in 
turn. In the former case the adversary is not present, in the 
latter he is so. In the former case the interrogatories are handed 
in twenty-four hours in advance, in the other the examination is 
extemporary. In the former the answers to the questions are 
set down and read upon trial, whereas in the latter the proceed- 
ings take place at the trial itself, and the examination is only 
referred to in the judgment. 

C. Serment Deécisoire; and D., Serment Supplétoire. —The 
Serment Deéciscire is the oath which one party can challenge 
another to take on any issue of fact before the court, and 
implies a consent on the part of the person challenging to allow 
judgment to depend on the oath taken. For example, a plaintiff 
having no proof of a loan of money made to the defendant, 
challenges him to swear that the loan'was never made. If the 
defendant accepts the challenge and swears that the loan was 
never made, the plaintiff is non-suited. If the defendant 
declines to take the oath, judgment is rendered against him. 
The defendant, however, if unwilling to take oath, may in his 
turn challenge the plaintiff to take oath to the effect that the 
loan was made. If the plaintiff so swears he wins his case; 
if he declines, he loses it. 

Not only is this lying match a singular proceeding for a court 
of justice, but it is rendered still more so by the fact that 
neither party can, after the oath has been taken, set up that the 
oath was taken falsely. Further, he can not institute or join in 
a criminal prosecution against the party taking the oath for the 
purpose of obtaining reparation., 

The Serment Supplétoire is that which a court can, in case the 
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evidence is not clear, call upon either party to take. A refusal 
to take the oath generally but not necessarily involves the loss 
of the case for the party refusing to take it. This procedure 
is much resorted to by justices of the peace. 

Inquests. — Oral testimony of witnesses other than parties to 
the action is taken by Enquéte or inquest, except in correctional 
and criminal courts. 

In the latter, the witnesses are examined in public by the pre- 
siding judge. They are not allowed to be in court save at the 
moment they are testifying; nor are they allowed to return to 
the room specially set apart for witnesses after their testimony 
has been given. These precautions are taken to prevent collu- 
sion of witnesses. In civil and commercial cases the testimony 
of witnesses is taken in private. Montesquieu ' attributes this 
to a reaction from judicial combat which took place in public, 
and thinks that privacy was ordered in order to protect witnesses 
from being challenged by the parties against whom they testi- 
fied. Undoubtedly the reason why it survives to-day is that the 
examination of witnesses by private inquest or commission 
saves the time of the court, and enables the testimony to be 
taken wherever the witnesses happen to be, irrespective of the 
place of jurisdiction. 

An inquest is carried on much in the same way as an open 
commission under our précedure, except that all the questions 
are put by the judge commissioned to hear it. In no case are 
counsel allowed to put a question directly to the witnesses unless 
by the courtesy of the judge. If counsel desire to elicit evi- 
dence from a witness they have to suggest the question to the 
judge, and he puts it or not as he wills. There is no rule as to 
the form of the question, practically none as to the relevancy. 
The limits of the examination coincide with those of the patience 
of the judge. Cross-examination is unknown as such, but the 
judge’s questions often partake of that character, and in crim- 
inal cases seldom partake of any other. 

The admitted axiom which underlies the system of examination 
is that ‘* all men are liars.’’ All the efforts of the legislator 


1 Esprit des lois, XXVIIL, chap. 84. 
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and the judge, therefore, are directed not so much at arriving at 
the truth as at detecting falsehood and preventing subornation. 
Thus, the examination must begin within a week of the order 
allowing the same, and must close within a week from the date 
of opening. This provision is explained as being for the pur- 
pose of leaving no time to the parties to circumvent the wit- 
nesses. 

The following rules as to the incapacity of witnesses follow the 
same order of reasoning : — 

All persons who have been convicted of a criminal offense. 

All persons related or connected by marriage in direct line to 
either of the parties are not allowed to testify. This disability 
is absolute and can not be waived by the parties. 

All persons related or connected by marriage to either of the 
parties collaterally up to and including first cousins. 

The presumptive heir of either of the parties. 

All persons who have eaten or drunk with one of the parties at 
his expense since the date of the order allowing the inquest. 

All persons who have furnished written certificates concerning 
the question in court. 

Servants, except in questions of divorce and separation. 

All indicted persons. 

All persons who have been convicted of theft may be objected 
to by either party. The objection is noted and testimony heard 
subject to the decision of the court. 

Much could be added to the above sketch in the way of detail, 
but limited space renders further development of this part of the 
subject impossible. It is believed that the most remarkable 
features which differentiate the French system from ours have 
been pointed out. 

Preconstituted Evidence. —To this class belong all instruments 
in writing. First and foremost are the instruments executed 
before a notary. These have a sanction as evidence possessed 
by no other kind of instruments save records of births, deaths, 
and marriages, and declarations of officers civil and adminis- 
trative. 

The notary is a far more important personage in France, 
and in all Latin countries, than with us. He is under heavy 
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bonds to the government as security for good conduct. The 
number of notaries is limited and a notarial office is venal. 
One to two hundred thousand dollars sre sometimes paid there- 
for. They enjoy a monopoly of a certain class of business for 
which they are legally entitled to exorbitant fees. This combi- 
nation of capital and monopoly, is supposed to give to a notary 
a weight of dignity which secures against dishonest administra- 
tion. His statement, in connection with notarial instruments, 
can not be questioned except by a special proceeding of a most 
complicated character, which exposes a party instituting it to 
heavy damages, should his demand be rejected. Moreover, a 
notary is entitled to add to agreements executed before him, an 
executory clause which, in case of failure on the part of one or 
either of the parties to execute the contract, gives thereto all the 
effect of a judgment upon which execution can be immediately 
levied. 

The advantage connected with these instruments is so con- 
siderable that they would generally be adopted by all contracting 
parties did they not involve heavy fees to the notary, and heavy 
taxes to the government. 

To escape these, parties recur more frequently to a form 
known as sous seing privé. This form involves no other for- 
mality than that of execution in duplicate upon stamped paper. 
Should either party desire to fix the date thereof beyond all 
question, he may register his copy at a government bureau spec- 
ially created for that purpose. 

The instrument must be executed in as many copies as there 
are parties thereto, and must set forth that it has been so ex- 
ecuted in duplicate, triplicate, etc., according to circumstances. 

Ordinary commercial transactions are submitted to no formal- 
ities and are generally carried on by cotrespondence. 

Presumptions. — A detailed study of the French law on pre- 
sumptions would carry us farther than the general survey of the 
subject of evidence comports. It may be generally stated, how- 
ever, that the only absolute presumption is that of res adjudicata 
and that the three identities —of party, of cause of action, and 
of grounds therefor, must be combined in order to establish it. 
The presumption as to legitimacy, absence, survival, lost grant, 
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differ sensibly from our own, but a study of these differences 
would involve us in a study of the French law of paternity, 
absence and prescription of which there would be no end. The 
word paternity, can not be mentioned, however, in connection 
with the law of evidence without recalling the singular provision 
of the French code which prohibits the proof of it... A seduced 
woman is not allowed to say in court who is the father of her 
illegitimate child. Alexander Dumas? has shown the heinousness 
of this provision in terms too eloquent to make it possible for 
it to be treated by less skillful hands. Suffice it to say that the 
fear of blackmail, at the hands of designing women, was deemed 
by the framers of the code a sufficient reason for shielding the 
seducer, and leaving to the victim all the disgrace and all the 
burden of the crime. 

In the same spirit the French law prohibits the proof of 
incestuous or adulterine filiation® and renders inadmissible all 
evidence of adultery save in case the parties have been surprised 
in flagrante delicto or unless it can be proved by their corre- 
spondence. 


Lastly, we must not overlook the startling difference between 
the presumption of innocence under our criminal law and the 
presumption of guilt, which, though never expressed in the 
French codes, underlies the whole system of their criminal pro- 
cedures. 

Our law throws around every person a system of safeguards 
which too often render the criminal proof against the penalties 
of the law. French law, on the contrary, begins by stripping 
the prisoner naked and exposing him to the fiercest light that 
official zeal, reinforced by private hatred, can bring to bear on 
him. The examination of the case begins often long before the 
accused has any advice of the indictment that is being prepared 
against him. The prosecuting officer, either of his own motion 


1 Art, 340 C. C. achild which is born of an adulterine in- 

2 La recherche de la paternité. tercourse upon a less favorable footing 

3 Adulterine affiliation is the relation than a natural child whose conception is 
of a parent to its child whose birth is the not attended by this aggravating cireum- 
result of adultery. The French law puts — stance. 
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or upon the instance of a third party, commissions a juge d’ in- 

struction to examine into the case. The latter has practically 
unlimited powers for the purpose of his investigation, — even to 
the extent of searching the houses of all persons for papers of 
which he may imagine himself in need, whether the persons 
searched are involved in the case or not. There is not a man in 
France who is not exposed to have his home invaded and his 
private papers ransacked by any juge d’ instruction who may 
conceive himself to have reasonable grounds for supposing 
that amongst those papers may be found some that have a bear- 
ing on the case before him. Slowly, silently, and in secret the 
web is woven. Not till the last thread is spun and the last knot 
tied does the victim know of the snare that has been prepared 
for him; and then the hand of justice is swift. The accused is 
arrested, deprived of all communication with the outer world, 
even of the benefit of counsel. The president of the court pro- 
ceeds to his cell and, armed with all the evidence that has been 
accumulated, interrogates him upon every or any moment or act 
of his life upon which the prisoner is likely to trip. This 
is the first interrogatory. The result of it may give rise toa 
second examination; it is not till this examination is concluded 
that the prisoner is entitled to counsel. Upon the trial he is 
once more examined before the court. Every discrepancy 
between the two examinations, however slight, tells against the 
unfortunate man. It is difficult to conceive how under sucha 
system a guilty man can escape ; it is to be feared that under it 
many an innocent man may suffer. And yet, after having painted 
the French system in its darkest, injustest colors, it is by no means 
an easy task to decide between it and ours. Why should an 
innocent man have anything to conceal from justice? Why, in 
explaining the facts, should he need the assistance of an expert, 
too often more skilled in cheating justice than in practicing it? 
Why, indeed, should an innocent man be unwilling to be exam- 
ined if indeed he has committed no crime? And if the examina- 
tion is of a character to elicit evidence of a crime other than 
that actually under examination, has not society as much right 
to protection against one crime as against another? Suffice it to 
say that French courts do not convict more innocent men than 
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our own; suffice it to say also that out of their grip a guilty 
man never escapes. 

In conclusion, what, after closing the French codes, is the 
general impression left on theemind by the French system of 
evidence? It is certainly the diametrical opposite of all that we 
are wont to cherish most in own law on the subject. The exclu- 
sion of juries and oral evidence from all but criminal courts; 
the admissibility of irrelevant hearsay; the disregard of the 
dearest rights of a man as soon as he is accused of crime; the 
shield given to the seducer to protect him from the legitimate 
claims of his victim; the fear of scandal outbalancing the sense 
of justice; presumption of guilt preferred to presumption of 
innocence ; ordinary methods for reaching the truth rejected by 
the fear of falsehood — all these things tend to fill the Anglo- 
Saxon mind with confusion and _ indignation — indignation 
because they violate his moral sense; confusion because they 
seem inconsistent with a proper administration of justice. But 
if we separate out of the French system the provision which for- 
bids a seduced woman from seeking redress and support from 
the man who has wronged her, and if we distinguish the abuse 
of practice from the system itself, the question as between the 
two systems will be found to be a very equally balanced one. 
Our jury system has already been attacked; the dreary and ex- 
pensive length through which trials daily tend more and more 
to protract themselves, has given rise to considerable protest; 
the facility with which crime goes unpunished; the limitations 
to the admissibility of certain classes of evidence ; the expense 
attending our system of expert testimony, the technical contra- 
diction to which it gives rise, and the hap-hazard attempt of lay 
courts to decide questions upon which doctors disagree; the sur- 
prises attending our actual system of trying cases, all of which 
are to a great extent unknown in France, will not only give us 
pause before expressing an opinion, but justify the brief exposi- 
tion of the French law which has been attempted in the forego- 
ing pages; for if the French law does not afford us a remedy, it 


may suggest a way to secure one. 
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RAILROAD RECEIVERSHIPS — QUESTIONS OF PRAC- 
TICE CONCERNING THEM. 


I. (a.) The caution which courts exercise, or ought to exercise, 
at all times, in the appointment of receivers, and in retaining them 
in office after appointment, has been especially emphasized in the 
appointment of receivers over railroads. And the leaning of 
courts has been against appointing them ‘‘ except where the ex- 
ercise of such extraordinary jurisdiction is indispensably neces- 
sary to save or protect some clear right of a suitor, which would 
otherwise be lost or greatly endangered, and which can not be 
saved or protected by any other action or mode of proceeding.”’ ! 

As Judge Caldwell said, in the case just cited, ‘* it is a juris- 
diction to be sparingly exercised.’’ The Federal courts, which 
have been usually called upon to extend relief to litigants re- 
garding the appointment of such receivers, have manifested, 
almost without exception, great reluctance to make such appoint- 
ments. And the same may be said of State courts. As was 
said ina case before the Supreme Court of Florida:? ‘* The ap- 
pointment of a receiver with directions to take possession of and 


manage a line of railroad —in other words, a manager, is an ex- 


traordinary exercise of power. * * * Asa general rule, we 


do not hesitate to say that a very strong case should be presented 
before a court should resort to a remedy so extreme, and with 
reference to the management of the road, so revolutionary.” 

In England, quite sound views, it seems to us, are entertained 
regarding this matter. In the case of Gardner v. The London, 
Chatham & Dover Railway Company® Lord Cairns said, substan- 


1 Overton, Trustee, v. M. & L. R. R. 
Co., 10 Fed. Rep. 866, cited with ap- 
proval in Sage ». M. & L. R. R.Co., 
infra. See also High on Rec., ch. 11; 
Kerr on Rec. (Bispham’s ed.), 66 et seg. 

2 State of Florida et al. v.J. P. & M. 


wherein Meyer v. Johnson, 53 Ala, 287, is 
cited. See also R. R. Co. v. Jewett, 37 
Ohio St. 649, and compare therewith 
Stevens v. Davison, 18 Gratt. 819. 

3 2 Law Reports, Ch. Appeals, 201. 
But see High on Rec., sects. 367, 380, 381, 
R. R. Co. et al., 15 Fla. 286. To the 3882,and Kerr on Rec. (Bispham’s ed.), 
same effect see Kelley v. Trustee, etc., 66 et seg., and authorities cited by these 
Ala. & Cin. R. R. Co., 58 Ala. 501, authors, 
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tially, that a court of chancery will not appoint a manager of a 
railway, because the company operating it is in the exercise of 
powers, duties and responsibilities confided exclusively to it ; and, 
without legislation, a court should not, through its officers, make 
itself the hand to execute these powers and duties. That was a 
suit wherein a receiver had been previously appointed to manage 
certain details connected with the railroad, to protect certain 
debenture holders.’ 

And the reluctance thus manifested to appoint such receivers 
is not without principle, —that summation of experience which 
becomes, or ought to become, axiomatic, —to sustain it. Ordi- 
narily a railroad is an extensive enterprise, involving great and 
extensive obligations to the State and the people, vast commer- 
cial interests, millions of dollars’ worth of property, capable 
easily of considerable depreciation, directly and indirectly, along 
its line or lines —a great territory, often more extensive in area 
than are many of the States of the civilized world. 

The franchise which it obtains from the State is conditional 
upon the performance of duties, not the least of which is that it 
should operate its line; and often, it may be, the State has 
a reversionary interest in its properties when its charter expires. 
It is generally a mail carrier, and on this account may become 
subject to some control on the part of the Federal government, 
and it is conceivable that it may, as a mail carrier, become liable 
to penalties. It also is subject to conditions incidental to large 
land grants which it controls. It is generally an indispensable 
common carrier for a considerable population along its line, who 
frequently, if not invariably, settle in its neighborhood upon 
the strength of its continuance. It is continually engaged in 
creating new and important obligations to shippers, travelers, 
and employés. It regimen involves numberless details; an army 
of agents, officers, and servants, of different grades of efficiency 
and capacity; a constant and critical supervision, requiring 
large technical training, and a skillful financial management. 
Numerous needs continually arise requiring to be met; they 
never end. And accidents lend their excitement to the other 
brain-exhausting work. 


1In this country courts exercise this power. See 15 Fla. 286, and authorities 
here cited, and see infra. 
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One manager is usually not enough for a road, and he, or in 
case there are more than one, they, are usually subject to a board 
of directors, a president, etc., who are advised with, and 
who, for the most part, take from his or their shoulders the most 
onerous of many responsibilities. A receiver has no one to look 
to but the court, who is his only recognized superior; whose 
authority relieves him from responsibility, ete.’ And the court 
can not appropriately consult or advise with a board of directors 
and the like, as ought to be, and usually is, done. Behind 
the receiver are often rival and bitterly antagonistic elements, 
with considerable power to do irremediable harm. Not in- 
frequently rival railroads make use of the opportunity to force 
the road, by ruinous competition, into a loss it can not bear. 
And there are tempting opportunities to a receiver, for pecula- 
tion, jobbery, nepotism and the like. 

Really, that judge who is earnest in the proper discharge of his 
functions, — assuming him to be honest enough to resist great 
temptation, and assuming that other persons wil! always be 
fair enough to believe this, —may well hesitate long before 
he assumes the elephantine responsibility of appointing a rail- 
road receiver ;a responsibility not at all visionary, speculative, 
or theoretical, but capable of making itself felt in numerous 
ways to the great vexation of a court, and to the not lesser vexa- 
tion of numerous litigants who press to have their day in court; 
a responsibility for which a peculiar training and exclusive atten- 
tion, besides great intelligence, are required, in order that it 
may be properly discharged; a responsibility which can only 
be indifferently discharged by a poorly salaried and already 
overworked nisi prius judge, who has his hands full in keeping 
up with that growing and shifting element called the law. 

In Williamson v. New Albany Railroad Company,’ decided by 
Mr. Justice McLean, two installments of interest, aggregating 
$273,000, remained unpaid by a railroad company, running a road 
from New Albany to Michigan City, Indiana. Thetrustee for the 
bondholders was, under the terms of the trust deed, authorized, 


1 See and compare, Davis v. Gray, 16 104 U.S. 126; Davis v. Duncan, 19 Fed. 
Wall. 208, 217, 218; Barton v. Barbour, Rep. 478; 17 Am. Law. Rev, 833 e¢ seq. 
2 1 Bissell, 198. 
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upon default of principal or interest on the bonds, to take pos- 
session of the properties of the company; but, even though re- 
quested to do so by a sufficient number of the bondholders, he 
declined to take possession thereof, because there were numerous 
floating debts and judgments against the road, and he asked for a 
receiver. But the court refused the application, it appearing 
that there was no fraud or bad faith attending the management 
of the road, holding that, as the bonds would not be due for 
many years, it would not be appropriate to do so. It, however, 
made orders by virtue of which one-half of the net income went 
to pay floating debts, and the other half to pay the interest so 
due, and gave leave to the complainants to apply at a later period 
for a receiver, if they had better cause. 

In Union Trust Company v. Railroad Company,’ Miller and 
Dillon, JJ., cited and followed the foregoing case. Under the 
trust deed in this case the trustee was also authorized to take 
possession of the property, including income, in case there was 
default in the payment of principal or interest of the bonds 
intended to be secured, and the trustee had been requested to do 
so by the proper number of bondholders. The trustee filed a 
bill to foreclose this trust deed, some of the installments of in- 
terest being over due and unpaid, and asked, at a preliminary 
stage of the cause, for a receiver. It appeared that the scheme 
under which the bonds were issued for the most part failed of 
effect, because holders of old bonds to a large extent declined 
to accept the bonds so offered in lieu of them, and the trustee 
set up this failure as a reason why there was jeopardy to these 
bondholders, —as the old bondholders were liable to foreclose 
their prior mortgage at any time. The amount of bonds covered 
by this trust deed was about three millions, and the other mort- 
gage debt amounted to about $25,000,000. The road had not, 
therefore, been able to meet its interest as it became due, but there 
was a probability that it would be able to do so in the future, ° 
growing out of the completion of the road-bed and the perfected 
communication of the road between northern and southern 
connections. The bondholders’ agents had in a measure con- 


1 4 Dillon, 114. 
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tributed to the inability of the company to meet its interest, in 
departing from an understanding had with the company, — to ac- 
cept one-half of the overdue interest and wait for the balance, — 
and in lieu thereof bringing suit, whereby its credit was impaired, 
and it was rendered unable to negotiate a loan to pay off the 
other interest. No mismangement or fraud was charged. The 
court, per Miller, Justice, inter alia, said: ‘*It is not neces- 
sary to impute to the Wards’ or their principals any other 
motive than that which usually governs men in moneyed trans- 
actions, viz., to make the most of their money. If, having, as 
they have, some seven millions of dollars invested in this road, 
their contract gives them the right to sell it and buy it in, a 
court of equity must enforce that right by the foreciosure of 
the mortgage. And though the consequence of this may be to 
extinguish some thirty or forty millions of stock held by people 
who have done no wrong, and place in the hands of Baring 
Bros. & Co. a road whose future gives every promise of making 
that stock valuable, we must give them the benefit of the rules of 
chancery, in enforcing the contract which the parties voluntarily 
made. But this refers to the right to foreclose, which depends 
upon the existence of the default in payment, which is denied. 
The right to foreclose we do not and can not decide here. Un- 
questionably, there may be a right to foreclose without the right 
to appoint a receiver, or change the possession of the property. 
This latter depends upon the danger of ultimate loss to the bond- 
holders by permitting the property to remain in the possession 
of its owners until the final decree and sale,if one is tobe made.”’ 
And, although there was a conflict in the evidence, the court 
concluded that there was no such danger of loss as would justify 
the appointment of a receiver. 
In Tyson v. Wabash Railway Company,’ Mr. Justice Harlan de- 
livered the opinion of the court. The proceeding wasa bill, filed in 
‘the interest of certain bondholders, whose trust deed justified such 
a course, anda receiver was applied for at a preliminary stage of 
the cause, but the court declined to appointa receiver. The judge 


1 The Wards were the agents of the 2 8 Bissell, 247. 
bondholders, Messrs. Baring Bros. & 
Co. 
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thought that no mere default in paying the interest was a reason 
for appointing a receiver.’ And, as the head-note correctly says, 
he held, that ‘‘ in the exercise of the broad discretion which the 
court has in the matter of appointing a receiver, it will not 
make such appointment if it perceives that a much greater 
injury would result to those interested in the railroad, than by 
leaving the property in the hands then holding it,? especially 
when it appears (as it did in this case) that the large majority 
of the stockholders and bondholders favor a funding plan then 
being negotiated.”” 

In Vose v. Reed ani others,’ it appeared that the Legislature of 
Florida had by act cynveyed to a board, composed of certain 
State officials, a large quantity of land, to secure bonds issued 
by the State to aid in the construction of railroads. They were 
called trustees ; and, in the event that any railroad so aided did 
not pay the interest on the bonds issued in its aid, and one per 
cent per annum for a sinking fund, the trustees were authorized 
to take possession of the railroad properties and income, and 
apply the proceeds to purchasing the said bonds or incorporating 
them with the sinking fund. Large powers were given to the 
trustees, to fix prices and regulate the drainage of the lands so 
conveyed, and to promote the settlement and cultivation thereof 
by allowing pre-emptions and in other ways. The trustees took 
possession of the road in question, it having defaulted in its pay- 
ment of the amounts stipulated. A number of the bondholders 
thereafter brought a bill to enforce payment of their bonds, and 
asked for a preliminary injunction against the trustees, and for a 
receiver, etc. Mr. Justice Bradley delivered an able and in- 
teresting opinion in the case, which is too long to quote. But he 
based his refusal to appoint a receiver principally upon the ground 
that public interests and public growth depended on the rail- 
road and the proper management of the lands, and that a greater 
injury might ensue from appointing than from refusing a receiver. 


1 But see contra, Allenv. R. R. Co., 3 2 See views of Mr. Justice Bradley in 
Woods, 316, in which Woods, J., deliv- case next cited. 
ered the opinion. But compare there- 3 1 Woods, 646. 
with 2 Jones on Mtgs., sect. 1516; High 
on Rec., sect. 365. 
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It was said in the case of Sage v. Railroad Company,’ that * it js 
not for the court to engage in the operation of a railroad through 
a receiver, because the interests of the parties may be thereby 
advanced.”’ 

(6.) A matter not yet referred to, and to be considered, is the 
designs of those who operate a road, underlying an application for 
areceiver. It is not too much to affirm that the machinations of 
great railroad magnates are almost past finding out, and that a 
welcome method of successful manipulation is to have a receiver 
appointed.? An illustration of this may be seen by reference to 
the cases of Sage v. Memphis and Little Rock Railroad Company,’ 
and Memphis and Little Rock Railroad Company v. Dow.* These 
cases show an attempt on the part of a railroad management to 
delay and avoid improperly the payment of a large amount of 
bonds, by bringing a bill in New York City to cancel them, and, 
simultaneously, a bill in the Pulaski Chancery Court at Little 
Rock, Arkansas, to obtain the appointment of a receiver, at the 
instance of an ostensible judgment creditor (whose judgment had 
been confessed by the company ), but really at the instance of one 
favorable to the management and adverse to the bonds, who made 
no effort to obtain the payment of his judgment. Judge Wal- 
lace, who delivered the opinion in the New York case, regarded 
the proceeding as ‘‘ phenomenal in audacity,’’ and in very 
positive language denied the relief sought by the bill. Judges 
McCrary and Caldwell, who took part in the decision of the Ar- 
kansas case, upon an application by the bond creditors to 
discharge the receiver appointed by the State court — the cause 
having been removed by the bond creditors to the Federal 
court, — considered that the receiver was applied for, and ap- 
pointed, ‘* not for the purpose, in good faith, of enforcing the 
confessed judgment [of the creditor, Russell Sage, who brought 
the suit] set out in the bill, but for the purpose of protecting the 
property of defendant from seizure upon legal process, while the 
earnings [were] being applied to the improvement of the road. 


1 18 Fed. Rep. 574. should be read in this connection: 104U. 
The suggestive observationsof Judge 187. 
Miller (dissenting) in Barton v. Barbour, 3 18 Fed. Rep. 571, 


* 19 Fed, Rep, 388. 
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In other words, the court [ was] asked to stand between the com- 
pany and its creditors, while the company was engaged in using 
its earnings, not to pay its debts, but to improve its property.”’ 
We are left to surmise whether or not the improvement of the 
property here spoken of, may have been a mild way of express- 
ing that kind of manipulation, by which all the spare cash goes 
to those running the road, without regard to bondholders or 
stockholders.’ 

(c.) Still receivers have been appointed over railroads. In 
the matter of the Memphis and Little Rock Railroad, just men- 
tioned, though the receiver who had been appointed upon the 
application of Sage was discharged, another receiver was ap- 
pointed, under the extraordinary circumstances there existing, at 
the instance of the bondholders.? In Kennedy v. St. Paul and 
Pacific Railroad Company,’ a receiver was appointed at the in- 
stance of the bondholders, in a pressing emergency, to save an 
important landgrant. And to this end the receiver was authorized 
to complete a portion of the road and to issue certificates or de- 
bentures. That was substantially the case also in Allen v. Dallas 
and Wichita Railroad Company.* In Ruggles v. Southern 
Minnesota Railroad Company,® the Federal Circuit Court for Min- 
nesota, per Nelson, J., gave a receiver at the instance of bond- 
holders, because it regarded the company as insolvent, and its 
properties and probable earnings as inadequate to pay its 
debts.6 In Keep v. Railroad Company,’ the Federal Circuit 
Court for the Western District of Michigan, through Withey, J., 
give a receiver to bondholders because the company had de- 


1 See Wilson v. Barney, 5 Hun (N. 


5 5 Ch. Leg. News, 110. 
Y.), 257. 


® The judge named dissented from the 


2 Dow v. R. R. Co., 20 Fed. Rep. 260. 
And see Pullan v. Railroad Co., 4 Bissell 
85, for a case where a receiver was ap- 
pointed, under circumstances very much 
like those existing in favor of the bond- 
holders of the M. & L. R. R. Compare 
these with Bill v. New Albany R. Co., 2 
Bissell, 390, and Pullan v. C. & C, Air 
Line R. R. Co., 5 Bissell, 237. 

3 2 Dillon, 448. 

* 3 Woods, 316. 


VOL. XIX 


views of Mr. Justice McLean, in the case in 
1 Bissell, 198, already cited, in which the 
latter referred to certain stipulations in 
the deed as being in the nature of a pen- 
alty, which courts of chancery ought not 
to enforce according to their strict terms. 
These remarks, however, may be regarded 
as gratuitous and not necessary to the de- 
cision of the cause, 
7 6 Ch, Leg. News, 101. 
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faulted in the payment of interest on its bonds, not applying its net 
earnings properly ; and because the security was probably inade- 
quate and the company irresponsible for any deficiency there might 
be. It is quite doubtful whether courts would or ought not to 
appoint receivers under the circumstances prevailing in these two 
last mentioned cases. In Wilmer v. Atlanta and Richmond Air 
Line Railway Company,' Judge Woods went further in appointing 
a receiver than seems to have been the rule before and since. He 
there appointed a receiver over a road within and without the 
district and State wherein the court was held; displaced three 
other receivers, some of whom had been appointed by State 
courts, and held that a receiver would be appointed though 
there was no deficiency of the trust property to pay the debts 
secured by the deed of trust. How he would have obliged:a liti- 
gant, who took property of the road under process, in a different 
State from that where the court was, by whom the receiver was 
appointed, to answer for contempt and so on, we leave the 
learned judge to answer.? He has not in this been followed in 
Missouri and Arkansas, as the records of the Federal Circuit 


Courts in the Eastern Districts of those States, in the litigation 
relating to the Texas and St. Louis Railroad Company, will show. 
And in saying that he would appoint a receiver, whether there 
was a deficiency or not, he placed himself in opposition to the 
weight of authority, as we have seen.’ He also went too far, we 
believe, in ousting the receivers appointed by the State court; and 
so, it appears to us, thought Mr. Justice Bradley in the same case.‘ 


1 2 Woods, 409. 3 See Allen v. Dallas & Wichita R. 

2 We do not question the right of a Co., 3 Woods, 316, for a similar ruling 
chancery court to makean order respect- by the same judge. 
ing property out of the State in which it * See, as sustaining his views, 20 Fed. 
exercises jurisdi¢tion, where it has ob- Rep. 10, p. 15; Union Trust Co. ». Rock- 
tained jurisdiction over the persons of ford, R. I. & St. L. R. Co., 6 Bissell, 197, 
the defendants, nor do we contend that opinionsof Drummond and Blodgett, JJ. ; 
there is any exception in this regard as 6 Ch. Leg. News, 101, and some of the au- 
to railroads. As to this, Muller v. Dows, thorities cited by him. But, contra, see 
94 U. S. 444, and the authorities cited in Rorer on Inter-State Law, p. 296, and au- 
Judge Wood’s opinion and in High on _ thorities cited; Adler, Goldman & Co. v. 
Reeeivers, sect. 384, are quite sufficient. Roth, 2 McCrary, 445; State of Florida 
But we deny that a receiver can or ought etal. v. J. P. & M. R. Co. et al., 15 Fla. 
to be appointed to effectually control 286; Alden v, Boston, H. & E. R. Co., 5 
property out of the State, etc. Bank. Reg. 230; Hagan v. Lucas, 10 Pet. 
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In Kelley v. Trustees, ete., of the Alabama and Cincinnati 
Railroad,' a receiver was held to have been properly appointed, 
because the corporation was bankrupt, and the persons in pos- 
session were using the property wholly for their own benefit and 
in disregard of the claims of the bondholders; in fact there was 
every indication that the railroad was being wrecked in the inter- 
est of the purchasers of the road at assignee’s sale in bank- 
ruptey, that the railroad company had completely abandoned its 
enterprise, and that the bondholders’ rights were being wholly 
disregarded. Further cases, where receivers were appointed, will 
be referred to further on.’ 

(d.) We can not refrain from suggesting, before proceeding, 
that it deserves great consideration whether the views of Lord 
Cairns do not best state the law as it ought to be in this country. 
Bondholders, or those who apply for receivers, are usually guilty 
of more or less laches in instituting suit, and when they invest, 
they doso with a knowledge of the risks they incur,— under which 
circumstances it seems to be of doubtful propriety to appoint re- 
ceivers for them at best, when to do so is to place a court in a 


position not only onerous and extraordinary, but sometimes 
alarming.® Bnt the doctrine in the United States, for the pres- 
ent at least, is not in accord with Lord Cairn’s view. 

(e.) In this country not only have receivers been appointed to 
manage railroads, but they have, also, as we have partially seen, 
been occasionally authorized ¢o build railroads, and negotiate 
certificates, involving the creation of new indebtedness upon an 


400; Brown v. Clark, 4 How. 4; Wiswall Reg. (x. 8.) 589; High on Ree., ch. 


v. Sampson, 14 How. 52; Freeman v. 
Howe, 24 How. 450; Krippendorfv. Hyde, 
110 U. 8S. 276, 288; Wharton’s Am. Law, 
sect. 527. And see High on Receivers, 
sect. 388. Contrast Union Trust Co. v. 
Rockf. R. I. & St. L. R. Co., 6 Bissell, 
197, with Johnson v. Bishop, 1 Woolw. 
824; s.c. 8 Bank. Reg. 533. 

2 68 Ala. 489. 

2 For further cases see those referred 
toin 15 Fla. 201; in the note of Mr, 
Billings to Davis v. Duncan, 23 Am. L. 


XI. and Kerr on Ree. (Bispham’s Ed.) 
66 et seqg., and notes. 

* Really, when a court appoints a re- 
ceiver over a railroad, it often does far 
more to interfere with the public weal, 
than when it restrains the collection of 
taxes; and we know how very reluctant 
courtsare todo that. See High on Inj., 
ch. VIL; Burrill on Taxation, sect. 143 
et seg., and Cooley on Taxation, 536 et 
seq. 
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extensive seale.' In the series of cases beginning with Stanton 
vy. Alabama and Chattanooga Railroad Company,’ and embracing 
Wallace v. Loomis,’ Swann v. Wright’s Executor, etc.,* and 
Swann v. Clark,® a great deal of trouble and probably some in- 
justice to bondholders grew out of the fact that the receiver was 
authorized to issue certificates aggregating $1,200,000, which 
were made a prior lien to any others on the properties of the 
road in question. The receiver was authorized to dispose of 
them at not less than ninety cents on the dollar, and, it seems, 
there was reason to believe that in some instances much less was 
realized to the road thereon. When the road was sold (subject 
to the receiver’s certificates outstanding) it brought less than 
$700,000, a sum wholly inadequate to pay off the bondholders. 
Upon the supposition that the bondholders bought in the road, it is 
doubtful whether the benefit derived from the certificates was at 
all equal to the harm they did. In Credit Company of London ». 
Arkansas Central Railroad Company,® it was said of these cases 
that they furnish an instructive lesson on the subject. 

Equally if not more instructive is the series of cases embrac- 
ing Vermont and Canada Railroad Company v. Vermont Central 
Railroad Company,’ Langdon v. Vermont and Canada Railroad 
Company,* and a case similarly entitled afterwards.’ In the his- 
tory of this litigation it appears that a chancellor in a State court 
appointed a receiver over a railroad and its branches by consent, 
etc., some time prior to 1861; that this receivership continued 
down to 1882 at last accounts; and that we have no information 
justifying the position that the road is not still in the hands of 
a receiver. During its history some legislation has been invoked to 
aid the court. In these twenty years and over the court has had 
an opportunity to become thoroughly impregnated and identitied 
with railroad interests. A long time ago Judge Barrett, of the 
court of last resort in Vermont, said of this litigation: ‘It is 


1 See Gilbert rv. R. R. Co., 33 Gratt. 5 Id. 602. 
(Va.) 586; also 17 Am. Law Rev. 841 e¢ § 15 Fed. Rep. 49. 
seq. T 60 Vt. 500. 
2 2 Woods, 506. 5 58 Id, 228. 
3 97 U.S. 146, 162. ® See 54 Id, 393 and 613. 
U.S. 590. 
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fundamental in the law that a receivership is temporary, — to 
serve an existing exigency of a temporary nature, and when that 
is done, it is to cease. The idea that a court, in virtue of its 
prerogative in that behalf, is to take upon itself a receivership 
to be perpetual, and to do the duty of a court in controlling, 
directing, and enforcing the administration in the management of 
a business for the profit and emolument of the parties interested, 
and not to serve a present exigency, rendering it necessary in 
order to prevent a failure of legal justice and right, has not yet 
been propounded in any book on the subject, nor entertained and 
acted on in any case.”’! And yet, alas for the propositions of 
human beings, in their despite the receivership went on for years 
and years. Has it become to the court ‘‘ an old man of the sea,”’ 
or, more, has it become ‘ flesh of its flesh?’’ 

Surely, the better view is opposed to this. It is difficult to 
imagine a sound basis for the exercise of so much power. If 
a party applies to a court for a receiver, he does so with a view 
to his own protection, it is true, but also with the understanding 
that courts ought not to, and ordinarily do not engage in a business 
involving peculiar skill and training. ‘‘ Contracts which by 
their terms stipulate for a succession of acts, whose performance 
can not be consummated by one transaction, but will be contin- 
uous, and require protracted supervision and direction, with the 
exercise of special knowledge, skill, or judgment in such over- 
sight, — such as agreements to repair or to build, to construct 
works, to build or carry on railways, mines, quarries, and other 
analogous undertakings, — are not, as a general rule, specifically 
enforced.’’? And, however much protection the creditor may 
seek and deserve, it must be tempered by contravening cireum- 
stances, quite equal in merit, if not largely outweighing those in 
his favor. 

It ought not to be that courts hold themselves out to the 
world as debtors on voluntary obligations, incurred for the pur- 
pose of constructing roads, or saving land grants, or the like. 


1 Vermont & Canada R. Co. v. Ver- * Pomeroy on Specific Performance, 
mont Central Railroad Co. 50 Vt. 570,  etc., sect. 312, and authorities cited in 
571. note 5 thereto. 
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In general, a court should not expend moneys or incur obliga- 
tions beyond those, at farthest, incurred in the regular operation 
of the railroad. If the parties in interest wish more, let them 
furnish the means, or, what is more appropriate, expedite the 
cause. Otherwise let the road remain in sfatu quo until a decree, 
Thereby the efforts to get receivers to run railroads into debt, or 
to further improperly the latent and potential influence of a 
syndicate, will be less successful, and bondholders and other 
creditors will have a better chance of fair dealing. 

In Credit Company of London v. Railroad Company, 
already cited, Judge Caldwell, who is unusually careful and 
sound on the subject of railroad receiverships, mentioned his 
own views, and the views of the Federal Supreme Court, 
regarding the matter now under discussion. He there said: 
‘In the case of Paine v. Little Rock and Ft. Smith Railroad 
Company, April term, 1874, application was made to this 
court to authorize a receiver to issue certificates, which 
were to be a first lien, to build sixty miles of road, in order to 
earn a‘large and valuable land grant, which would lapse in a 
short time unless the road was completed. A majority in value 
of the first mortgage bondholders concurred in the application; 
and the orders of the court in the case of Stanton v. Alabama and 
Chattanooga Railroad Company ' (the case was not then reported), 
and the case of Kennedy v. St. Paul and Pacific Railroad Com- 
pany,? were pressed upon the attention of the court. But the 
order was refused, upon the ground that it was no part of the 
duty of a court of chancery to build railroads, and that the 
assent of all the parties interested in the property could not 
make it such. And there is no difference, so far as relates to this 
question, between building a railroad and making extensive and 
general repairs and betterments, the cost of which sometimes 
approximates the cost of original construction.* In the case 
referred to, of the Fort Smith Railroad, the proceedings to fore- 
close were speeded, and a decree rendered to meet the exigencies 


1 2 Woods, 506. * See 104 U.5S., 137, Miller, J., dis- 
2 2 Dill. 448. senting opinion. 
5 See what was said in Sage v. M. & 

L. R. R. Co., supra, to same effect. 
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of the case, which the Supreme Court approved, and said ‘ was 
a much more desirable plan’ than to issue receiver’s certifi- 

In Texas and St. Louis Railway Company,’ the same learned 
judge said ins reference to building railroad bridges, what would 
be a fortiori true of railroads: ‘* Courts are poorly adapted to 
the business of building railroad bridges. If not properly con- 
structed, the most serious consequences to life and property are 
likely to result. Their proper construction requires a high de- 
gree of engineering skill, which this court does not possess. 
Any court which engages in the business is liable to commit 
grave mistakes, and inflict great wrong and hardship, for which 
the injured parties will have no redress; for the errors and 
mistakes of the court, though they may ruin a citizen, are placed 
in the category of injuries produced by the law, and for which 
the law furnishes no redress.’’ And he declined to enforce 
specific performance of the contract to build a railroad bridge. 

Quite recently, in Dow v. Memphis and Little Rock Railroad 
Company,* the court, as already stated, under extraordinary cir- 
cumstances, gave bond creditors a receiver; for the history of 
the road showed that the managers were seeking to cut off the 
rights of the bondholders by grossly unconscionable manipula- 
tions. But even then the court did this upon several conditions, 
one of which was: ‘* That the plaintiff shall prosecute this suit to 
final decree as speedily as the same can be done under the rules of 
equity practice, and failing so to do, the court of its own motion 
will discharge said property from the custody of the receiver.’’ 
And in explanation, Caldwell, J., said: ‘* Neither a railroad 
company nor its mortgage bondholders can rightfully ask a 
court to operate a railroad because it is desirable or profitable to 
interested parties, in a business point of view, to have the road 
operated by such an agency. When a billis filed by mortgagees 
to obtain possession or a decree of foreclosure, and a receiver 
has to be appointed, he should not be continued any longer than is 


1 Shaw v. Railroad Co., 100U.$.612. —* 20 Fed. Rep. 266. 
2 17 Fed. Rep. 282, 
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necessary for the plaintiff’, by the exercise of diligence, to obtain 
and execute a final decree, and any delay or want of good faith 
in this respect should result in his immediate discharge.”’ ' 

To recapitulate: The better practice seems to be to avoid, 
if practicable, appointing receivers of railroads, because courts 
are not adapted to operate them successfully, due regard being 
had to the obligations which railroads owe to the Federal and 
State governments, to the people, to creditors, ete. When they 
are appointed, courts should refrain from assuming the power to 
construct railroads, or issue certificates, etc., in any event, unless 
there is an absolute guaranty of some kind against loss. The 
court should rather speed the cause to a final hearing, leaving the 
railroad properties meanwhile én statu quo, or where gross misman- 
agement, fraud, or perhaps hopeless insolvency is shown, in. 
the hands of a competent receiver, with only so much power as 
will enable him to continue the operation of the road on a basis 
that will, at least, pay expenses. 


II. Incidental to the foregoing discussion, are other matters 
of importance, viz.: to what extent a court will allow claims 
against its receiver of a railroad; how far it will protect claims 
upon the discharge of such a receiver; and to what extent it will 
give the privilege of suit to persons having demands against the 
railroad or the receiver. 

(a.) The extent to which courts will protect creditors, whose 
claims accrue in the operation of a railroad, is a matter involved 
in some doubt. Often courts have taken charge of roads at the 
instance of mortgage bondholders, and on the instant cut off the 
demands of meritorious claimants, who had no premonition of 
suchan event, and who, if they had warning, often (especially 
where disabled) could not have presented their claims in time.’ 
The intention to apply for the appointment of a receiver being 
so often kept purposely secret till the last moment, it becomes 
frequently wholly futile for worthy claimants to exercise dili- 
gence in the presentation and enforcement of their demands. By 


1 See R. R. Co. v. Soutter, 2 Wall.510, St. L. R. Co., 4 Bissell, 414; Davis v. 
521. Duncan, 19 Fed. Rep. 477; Wilmer v. 

2 See Schutte v. Florida R. R.Co.,8 Atlanta & Rich. Air Line R. Co., 2 
Woods, 692; Denniston v. Chicago, A.& Woods, 409. 
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reference to an article of Judge McCrary, in a former number of 
this Review,! it will be seen that, where the attention of courts 
has been specially directed to this matter, pains have been 
in a measure taken to protect such creditors. In one of the 
very latest cases, in the Supreme Court of the United States,’ a 
creditor was protected whose demand was based on coal furnished 
the road about a year and a half before the appointment of a 
receiver. This effectually overrules any contrary holdings of 
the Federal Circuit or District Courts, some of which have been 
already cited. And while earlier cases do not all seem to go so far, 
the tendency has been that way and will doubtless continue in 
that direction. In this case the court based its ruling upon the 
fact that the income of the road, which should have gone to pay 
the claim, was appropriated to benefit the road. This ground 
might justify any court in finding similarly respecting any species 
of property, where the mortgager used money, with which he 
should have paid simple contract creditors, in improving the 
mortgaged premises. But in Miltenberger v. Railroad Company,* 
the same court adopted what we conceive to be a better theory, 
With respect to the payment by the receiver of pre-existing 
debts, they there said:* ‘* Many circumstances may exist which 
may make it necessary and indispensable to the business of the 
road and the preservation of the property for the receiver to pay 
pre-existing debts of certain classes out of the earnings 
of the receivership, or even the corpus of the property, 
under the order of the court, with a priority of lien. Yet the 
discretion to do so should be exercised with very great care. 
The payment of such debts stands prima facie on a different 
basis from claims arising under the receivership, while it may be 
brought within the principle of the latter by special circumstances. 
It is easy to see that the payment of unpaid debts for oper- 
ating expenses * * * due by a railroad company suddenly 
deprived of the control of its property, due to the operatives 
in its employ, whose cessation from work is to be deprecated, 
in the interests both of the property and the public, and the 


117 Am. Law. Rev. 840 et seq. 5 106 U. S. 286. 
2 Burnham v. Bowen, 111 U.S. 776. 4 Td. 311. 
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payment of limited amounts due to other and connecting lines 
of road for materials and repairs, and for unpaid ticket and freight 
balances, the outcome of indispensable business relations, where 
a stoppage of the continuance of such business relations would 
be a probable result in case of non-payment, the general conse- 
quence involving largely, also, the interests and accommodations 
of travel and traffic, may well place such payments in the cate- 
gory of payments to preserve the mortgaged property, in a large 
sense, by maintaining the good will and integrity of the enter- 
prise, and entitle them to be made a first-class lien.’’ * 

In Dow v. Memphis and Little Rock Railroad, the court, beside 
the rulings already mentioned and to be mentioned, made the fol- 
lowing ruling: ** That where the default inthe payment of the mort- 
gage debt occurred more than a year before the filing of the bill, 
the receiver should be required to pay all the debts and liabilities 
of the railroad company, incurred in operating, repairing, and 
improving the road for the period of six months next before 
the filing of the bill.’’? 

To fix three or six months is to fix an arbitrary and, perhaps, 
a too narrow limit; thereby more meritorious claims may be 
shut out than any which are allowed. It is quite apparent that 
the Supreme Court of the United States, — judging by what was 
done in Burnham v. Bowen,’ — does not intend to adhere to any 
arbitrary limit, to the exclusion of equities. 

In admiralty, he who furnishes the last labor, materials, sup- 
plies, ete., to preserve the vessel on the high seas, has the best 
right to be paid ; and this upon the hypothesis that the interests 
of commerce are thereby promoted. Now, ordinarily, a vessel 
is a small affair compared to a railroad, and its relation to com- 


1 See Fosdick v. Schall, 98 U. S. 
251; Union Trust Co. v. Souther, 107 U. 
8S. 591; Farmer’s Loan & Trust Co. v. 
Railroad Co., 21 Fed. Rep. 264, In many 
cases of railroad receiverships, claims 
are presented for allowance having very 
strong equities. Thus, for instance, In re 
Central Trust Co. v. Texas & St. Louis 
Railroad Co., in the Eastern District of 
Arkansas, among others, a claim was 


presented for work done and materials 
furnished to build the road-bed, which, 
though mortgaged, had no existence ex- 
cept by means of the labor, etc., so furn- 
ished, and had no existence at the time 
it was mortgaged. 

2 See Union Trust Co. v. Souther, 107 
U. 8. 591, to same effect. 

8 Supra. 
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merce is not by far as intimate, indispensable, or important, as 
is that of the railroad. Aid may be as necessary and salutary 
to a railroad as to a vessel; and the credit of its owners forms 
as small a consideration with those who furnish aid to a railroad, 
as is the case generally with vessels. By a forced figure of 
speech, the one might be denominated a vessel which sails upon 
water, and the other as a vessel which far more extensively and 
expeditiously sails upon land. What the interests of commerce 
demand regarding possible needs in reference to the one, they 
equally, or nearly equally, require regarding the other. The 
court, in Fosdick v. Schall and Miltenberger v. Logansport Rail- 
road Company,’ indicate the relation of the railroads to commerce 
and to the public. In addition, their relation to the States and the 
United States, as possessors of franchises, land grants and mail 
contracts —requiring operation and the means of transportation 
and commerce as conditions for the grant of these benefits — 
might be emphasized.? 

It is submitted that there is no good reason why the same 
equitable rule should not apply in this regard respecting demands 
against railroads as prevails against ships on the high seas. 

But, inasmuch as periods of limitation are prescribed by 
legislatures and chancery, admiralty, and other courts, in other 
matters, a period within which claimants’ demands should have 
accrued, might justly be fixed; the court, however, reserving 
the privilege of considering claims accruing within a reasonable 
time, and of a highly meritorious character. 

(5.) But it is not only important to provide for creditors 
whose demands accrue before the appointment of a receiver. It 
is likewise important that courts should provide for claims that 
may be presented after the discharge of a receiver. 

In Davis v. Duncan,’ the court had before it the application of 
a meritorious creditor, whose thigh bone had been broken by the 


1 Supra. interest the State has in railroad proper- 


2 Most railroad franchises are given to 
last a certain number of years. It still 
remains to be seen what will be the at- 
titude of the State toward the railroad, 
bed, etc., at the end of this period. And 
it is worth considering, what reversionary 


ties, that ought to be borne in mind in 
appointing and giving power to receivers. 

* 19 Fed. Rep. 477; s. c. 23 Am. Law 
Reg. (x. s.) 582, with note by Mr. Charles 
L. Billings, p. 589 e¢ seg. 
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careless management of the train hands, while the road was in 
the hands of a receiver, and by virtue of which he sustained 
probably permanent injuries, and also a loss for medicine, doc- 
tor’s fees, ete. The injury occurred on January 19, 1883, and 
the receiver was discharged February 10, 1883. The court, in its 
order discharging the receiver, had made no provision that 
enabled it to compel the parties to whom the properties were 
transferred to meet any judgment rendered against the receiver, 
nor was any provision made to keep on foot a modus operandi 
whereby creditors could be properly protected. In this very 
instance, although the court said something about delay in 
presenting claims being a bar in ordinary chancery suits, it, 
notwithstanding, expressed regret that it ‘* did not provide for 
this and all other claims against the receiver, or the property 
and funds which were in his hands.”’ 

It would not be a violent presumption in this case to suppose 
that during the twenty-two days existing between the injury and 
the receiver’s discharge, the applicant had about all he could 
safely do to nurse his broken thigh bone. Evidently, the judge 
that would expect a person under such circumstances to present his 
claim in time, has not had the misfortune of going through a 
similar experience. 

In such cases neither the receiver, the creditors at whose 
instance he may be appointed, nor the railroad company, are per- 
sonally liable for the injury, and the court can only protect 


the claimant so far as it retains and provides for a control of 
the property.’ 


1 See 17 Am. Law Rev. 833 e¢ seg., ar- 
ticle by Judge McCrary; Davis v. Dun- 
ean, 19 Fed. Rep. 480, 481, and author- 
ities there cited; Texas & St. L. R. Co. v. 
Rust., 17 Jb. 282; Dow v. Memphis & 
L. R. R. Co., 20 Fed. Rep. 269; M. & L. 
R. R. Co. v. Stringfellow, Sup. Ct. of 
Ark., April 11, 1885, MSS; Rogers v. 
Mobile, etc., R. Co., 17 C. L. J. 290 
(Tenn.); O. &M. R. Co. v. Davis, 23 Ind. 
653; Barton v. Barbour, 104 U. 8.126; 
Thompson v. Scott, 3 C. L. J. 737; Hale 
v. Duncan, 7 C. L. J. 146; Pierce on 


Railroads, 285; High on Receivers, sect. 
396; 8 Pomeroy Eq. Jur., sect. 1836, and 
note 8. See, contra, Kinney v. Crocker, 
18 Wis. 74; Blumenthal v. Brainerd et al., 
88 Vt. 402, 407; Camp v. Bamey, 4 Hun 
(11 N. Y. Sup. Ct.), 873. Allen v. Central 
R. R. Co., 42 Iowa, 683, Paige v. Smith, 
99 Mass. 895, and Hill v. Parker, 111 Mass. 
608, are sometimes cited and relied on to 
sustain a contrary doctrine to that stated 
in the text, but they do not sustain that 
view. In the Iowa case it was simply 
held that the appointmentofa receiver, 
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In Farmer’s Loan and Trust Company v. Central Railroad of 
Iowa,! it was held that a purchaser takes the property subject 
to all claims against the receiver, when the court has reserved 
the jurisdiction upon final decree, to enforce, as a lien upon the 
property, all liabilities incurred by such receivers. But this 
hardly seems sufficient. For, after a receiver is discharged, un- 
less you reserve the power to take back the properties and replace 
them in a receiver’s hand, over what will you appoint a receiver 
after the property is gone? As shown in Davis v. Duncan,’ 
the property can not be retaken, after final decree, etc., unless 
the power to do so is expressly reserved. There must be some 
power properly reserved to get the properties back. Until that 
is done, presumedly no court will appoint a receiver. And, if 


this is so, then until the property is taken, no receiver can be in 
existence against whom the claimant can proceed to establish a 
judgment and a lien.’ 

Judge Caldwell, inthe case already mentioned (Dow v. Mem- 
phis and Little Rock Railroad Company ), provided for this con- 
tingency — a contingeney only too frequently happening —as 


follows : — 

‘* The debts and liabilities of the railroad company, which the 
receiver is ordered to pay, together with all debts and liabilities 
which said receiver may incur in operating said road, including 
claims for-injuries to person and property, shall constitute a 
lien on said road, paramount and superior to the lien of the 
mortgages set out in the plaintiff’s bill, and said lien shall con- 
tinue until said debts and liabilities are satisfied; and the dis- 
charge of said property from the custody of the receiver shall 


by Federal court, over railroad properties not having contemplated the same. A 


did not preclude a suit against the railroad 
company on aclaim against it in a State 
court. In Paige v. Smith the Massachu- 
setts court simply followed and applied 
the law of Vermont against Vermont par- 
ties to a Vermont transaction. In Hill ». 
Parker the same court ruled that the 
property in controversy was not in the 
defendant’s hands as receiver, the decree 
or order under which he was appointed 


writer in The Western Jurist relies on 
the Iowa and Massachusetts cases to sus- 
tain a view opposed to that in the text. 
See 3 C. L, J. 502. See also 3 Southern 
Law Rev. (Nn. s.) 576. 

17 Fed. Rep. 537. 

2 Supra. 

3 But see Swann v. Wright’s Executor 
110 U. S. 590; Swann »v. Clark, Id. 602. 
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not affect said lien, or deprive claimants of the opportunity of 
proving their demands; but said receiver or a successor shall be 
continued in office for the adjustment of such demands, and may 
be sued therefor; and if said demands are not paid by the per- 
son or corporation in possession of said mortgaged property, 
the court may repossess itself of the same; and operate said 
road by a receiver until said debts are paid, or may decree a sale 
of the property, as shall seem most expedient.”’ 

And giving his reasons for this provision for claims, the learned 
judge said, that it was ** inserted for the protection of those who 
have dealings with the receiver, or who are injured in their per- 
son or property by the operation of the road under the receiver. 
In contemplation of law, the property is in the custody of the 
court, and the road is run and operated by the court. A receiver 
is the agent of the court. He is an officer of the court, and his 
possession is that of the court. He is not the agent of either 
party, and neither party is responsible for his malfeasance or 
misfeasance. No court, therefore, should engage in the oper- 
ation of a railroad without reserving to itself the means of dis- 
charging the obligations incurred in the business. Jn its effort 
to coerce a corporation to pay its debts a court should not contract 
obligations of its own, and neglect to make provision for their 
payment. It would be a scandal to do so. CouRTS SHOULD PAY 
THEIR DEBTS, IF NOBODY ELSE DOEs.”’ ! 

(c.) As was stated in the beginning of this article, receivers 
of railroads are for the most part appointed by Federal courts. 
No less a person than Mr. Jeremiah Black, long ago, publicly in- 
veighed against the too free exercise of this power by those 
courts at the expense of large numbers of claimants. And up 
to the present time it has rarely been the case, indeed we know 
of but one instance, where any court of its own motion, under- 
took, when it appointed a receiver, to protect a meritorious and 
extensive class, whose interests were at stake, but who were 


1 Texas & St. Louis R. Co. v. Rust, 17 110 U. S. 590; Swann v. Clark, Id. 
Fed. Rep. 282.. That the court has 602. And see what was said in Davis v. 
power to make and enforce such a de- Gray, 16 Wall. 220. See, also, 2 Bishop 


cree, see Wallace v. Loomis, 97 U. S. on Marriage and Divorce, sect. 500. 
146, 162; Swann v. Wright’s Executor, 
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wholly unrepresented in the litigation involving the appointment 
of the receiver. 

Usually when a railroad receiver has been appointed, espec- 
ially in the earlier history of such receiverships, courts have made 
no provision at all for suing the receiver, and claimants have 
been compelled to petition in chancery to have their rights con- 
sidered. The courts have displayed different degrees of appre- 
ciation of the claimant’s rights. Frequently the court, or its 
master, took the testimony, and made its findings thereon, and 
sometimes the court submitted the matter to a jury upon a feigned 
issue, or otherwise. It is a remarkable fact, creditable perhaps 
to the conservative instincts of the bench, that teaches strict ad- 
herence to precedent, but not at all creditable to justice, that only 
in one instance in our judicial annals has a court, of its own 
motion, stretched forth its arm to carry out, with something like 
propriety, the constitutional and statutory guarantees by which 
railroads as well as others should be held bound, to the effect that 
not only each wronged person shall have his day in court, but 
also that he shall have a trial before a jury, and if possible a con- 
venient court. 

In the case already quoted from copiously,' the court made 
provision, as follows : — 

That persons having demands or claims of any character ° 
against the receiver, may, without applying to this court for 
leave to do so, bring suit thereon against the receiver in any court 
in this State having jurisdiction, or may file their petition and 
have their claim adjudicated in this court at their election. 
This clause shall not be construed as authorizing the levy of 
any writ or process on the property in the hands of the re- 
ceiver, ov taking the same from his custody or possession.”’ 

And, in explanation, the court said: ‘* The general license to 
sue the receiver is given because it is desirable that the right of 
the citizen to sue in the local State courts, on the line of the 
road should be interfered with as little as possible. * * * 
Where property is in the hands of a receiver simply as a custo- 
dian, or for sale, or distribution, it is proper that all persons hay- 


1 Dow v. M. & L. R. R. Co., supra. 
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ing claims against it, or upon the fund arising from its sales 
should be required to assert them in the court appointing the re- 
ceiver. But a very different question is presented where the 
court assumes the operation of a railroad hundreds of miles in 
length, and advertises itself to the world as a common carrier, 
This brings it into constant and extensive business relations with 
the public. Out of the thousands of contracts it enters into 
daily as a common carrier, some are broken, and property is 
damaged and destroyed, and passengers injured and killed by 
the negligent and tortious acts of its receivers and agents. 
In a word, all the liabilities incident to the operation of a rail- 
road are incurred by a court where it engages in that business ; 
and, when they are incurred, why should the citizen be denied 
the right to establish the justice and amount of his demand, by 
the verdict of a jury in a court of the county where the cause of 
action arose and the witnesses reside? If the road was operated 
by its owners or its creditors, the citizen would have this right ; 
and when it is operated for their benetit by a receiver, why 
should the right be denied? ”’ 

And in this case an order was made requiring the receiver to 
appoint agents at the county seats or principal places in each 
county, to receive service; and it was provided therein that ser- 
vice on these should be sufficient service on the receiver, —to 
correspond with the provisions of the State code, under which 
service upon the agent of a railroad would be good service. The 
order required the receiver to post up a printed copy of the order 
of the court authorizing suits and designating agents, together 
with the name of such agent, on the depot buildings of the 
road.! 

Perhaps in making such an order, as was made in the case just 
mentioned, care should be taken that the court appointing the 
receiver, and having charge of the properties, retain such con- 
trol over claims adjudicated in the local tribunals as will not 


1 In Central Trust Co. of N.Y. v.Texas and upon petition to substitute an order of 
& St. Louis Ry. Co., 22 Fed. Rep. his own, the circuit judge, Judge Brewer, 
185, 136, an order similarin every material declined to do so, holding it to be proper 
particular with that made in Dow v. M.& under the decision of the U. S. Supreme 
L. R.R. Co., was made by thesame judge, Court. 
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make these clash with its own orders. Though this may be 
unnecessary where the order authorizing guit is explicit in stating 
the nature of claims to be allowed. 

To recapitulate: the better practice seems to be, when a rail- 
road receiver is appointed, to authorize suit in local courts of the 
State, or to permit, at the option of the claimant, petitions to be 
filed before the court appointing the receiver, upon claims 
accruing within a reasonable fixed period before and during the 
time the receiver is in charge (with a reservation of power to 
allow or reject other claims, if the court shall be so advised); 
and a power should be reserved, when a receiver is discharged, 
to take back the property, if the claims finally allowed and con- 
stituting equitable liens on the property are not paid by those 
having or obtaining the said property, and to again place the 
same in a receiver’s hands until such claims are paid out of the 
income or the proceeds of sale of the said property, or until 
they are otherwise satisfied. 

We believe that a scheme is outlined in this paper, whatever 
its other faults may be, by which all parties interested can be 
fairly protected, if courts must appoint receivers of railroads. 
And it is a scheme fully sustained by the better authority.’ 

We hasten to close this long article. But before doing so we 
may explain its supposed need, by suggesting that this part of 
the law is in a state of formation. Lest the process of develop- 
ment may be otherwise unnecessarily eccentric and slow, it has 
been thought well to bring the matters herein treated of to the 
attention of the bench and bar, in the present form, leaving that 
common sense which, as a rule, distinguishes the profession, to 
work out proper results. | 

M. M. Coun. 


LitTLE Rock, ARK. 


1 It will be remembered that this arti- have been compelled to come into chan- 
cle does not discuss that class of cases cery, and obtain a receiver, to realize 
where judgment creditors have exhausted claims from income. 
their legal remedies without avail, and 
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EnGuish Barristers Practicine in Canapa. — The case in In re De 
Souza has attracted some attention in Ontario. Mr. De Souza, who is 
an English barrister, claimed the right to practice before the courts of 
Ontario without the intervention of the Law Society. The case came 
before the Common Pleas Division, which held that an English barrister 
as such, is not entitled to practice in the courts of Ontario unless 


admitted through the Law Society of the Province. — Montreal Legal 
News. 


CopIricaTION OF THE CoMMERCIAL AND Maritime Law. — The learned 
article upon this subject by Harrington Putnam Esq., in our May-June 
number for last year! appears, translated into the Italian, as the leading 
article in the March number of the Rassegna di Diritto Commerciale 
Italiano e Straniero. Dr. F. M. Fiore-Goria, the learned editor of that 
publication, with the delicacy customary among continental journalists, 
but which among American journalists is more honored in the breach than 
in the observance, wrote to us and obtained our consent and that of the 
yearned author to making and publishing the translation. The Rassegna 
di Diritto Commeciale is one of the leading legal publications in Europe. 
It is conducted with much ability. The labors of its editor are seconded 
by many of the most distinguished jurisconsults of continental Europe. 
Many decisions of the various appellate courts of Italy on questions of 
commercial and maritime law are printed in full, with learned com- 
ments by the editor and his collaborateurs. But, as its title indicates, 
it does not confine its researches to Italian law, but devotes a very 
considerable portion of its space to the discussion of matters which lie 
within the domain of comparative jurisprudence. A very learned dis- 
cussion of the present English Bankruptcy law, which ran through 
several numbers, was recently concluded; and in the present number 
there is an able paper on Governmental and International Insurance, by 
Professor Vincenzo Prodi. There is concluded in the present number 
a translation of the elaborate German statute relating to private cor- 
porations or companies (societa). 
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PROPORTION OF REVERSALS IN ENGLAND AND Canapa. — The Montreal 
Legal News says: — 


“In our provincial court of appeal the proportion of reversals is about one 
infour. In England it is rather more. For example, during the late sittings 
there have been fifty-eight reversals to one hundred and thirty confirmations. 
The proportion varies considerably for the several judges. Baron Huddleston 
has made the best score, being affirmed nine times and only once overruled. 
On the other hand, one of the Queen’s Bench judges has been overruled four 
times and only twice sustained. One of the chancery judges has been sustained 
fourteen times and overruled only three times, while another who has been 
sustained in an equal number of decisions has been overruled eight times.”’ 


Mr. Fretp’s Appress AT THE Datnouste University ComMMENCcE- 
ment. — The Dalhousie University, of Halifax, Nova Scotia, held its 
annual convocation on April 29th. Among its graduates were ten 
bachelors of law. The most noted feature on the occasion was an 
eloquent address on the ‘‘ Comparative Jurisprudence of English-speak- 
ing Peoples,’’ by David Dudley Field, the octogenarian lawyer, law 
reformer, and codifier. We regret that we have not space in this 
number to reprint this admirable address. It was a noble plea for 
condensation, simplicity, and uniformity in the law. At its conclusion 
the Hon. A. G. Archibald, ex-Governor of Nova Scotia, who, as chair- 
man of the Board of Governors of the University, presided, spoke 
briefly but warmly in eulogy of the address. He called’ attention to 
the fact that Mr. Field had come a long distance at a very advanced 
period of life and at an inclement season of the year, on the invitation 
of the Senate of the University, and that his address, listened to with 
profound attention by a mixed audience, had well sustained the high 
reputation of the speaker. He begged, on behalf of the University and 
people of Halifax, to tender to Mr. Field their sincere thanks. This 
he did amid the hearty applause of the audience. 


Primer Law. — A late issue of the Cincinnati Law Bulletin contains 
the following, under the head of ‘* Primer Law: —’’ 


“In the city of Cincinnati, a short time ago, there was a practicing lawyer 
who was a great power in politics. Those who could secure his influence were 
ensured success. 

‘This man was charged with criminal practices as an attorney, and the Bar 
Association of that city attempted to disbar him. The charges were proven be- 
fore the court, composed of Judges Robertson, Maxwell and Connor. 
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*«*Q. And he was disbarred, of course? A. No, the judges acquitted him. 

“Q.. What? A. I said acquitted; it was the same thing. 

“Q. What do you mean? A. They first said he was guilty of misconduct, 
in office, ‘not, however, involving moral turpitude,’ and sentenced him to sus- 
pension from the practice of the law for ten days and fined him the costs of the 
prosecution. 

**Q. Was that all? A. No, on the next day they remitted the sentence of 
suspension. 

**Q. That is singular? A. Yes, but the most singular thing of all was, that, 
after remitting the sentence of suspension, two of the judges stepped down 
from the bench and shook hands with the respondent. 

**Q. [never heard of sucha thing? A. Yes, and on the next day they took 
off all of the costs except such as applied to the charge of misconduct in 
office. 

‘“*Q. That was another singular proceeding? A. Yes, especially since the 
court in the first place ordered the Bar Association to file their charges against 
the respondent, and if they had not done so they would have been guilty of con- 
tempt of court. 

«*Q. Do you mean to say that those judges still sit on the bench and pretend 
to administer justice? A. One of them has left the bench and gone to Florida; 
and another one sat last week in the case of State of Ohio v. T. C. Campbell, 
charged with attempting to bribe a juror in a case in which he was an attorney, 
the charge being the same as one of those preferred against the defendant: in 
the disbarment proceeding. 

*€Q. Did you not say that that judge sat in the disbarment case? A. Yes. 

‘*Q. Should he not have declined to sit in this case? A. Yes, it was his duty 
to do so. One of the prosecuting attorneys in the case said that, under the cir- 
cumstances, he would be obliged to withdraw from the case; because, the 
judge having found the defendant innocent of the same charge in the disbar- 
ment proceeding, could not but set the verdict aside if the jury found him 
guilty. 

**Q. And he withdrew from the case? A. Yes, and the judge declared him in 
contempt of court for doing so.’’ 


The proposition that a judge is disqualified to sit in a case by reason 


of having decided a previous case where the same question was in- 


volved may be ‘*‘ primer law,’’ but it is not book law, nor any other kind 
of law. 


GazzeTTa pet Tripunatt. — We receive regularly a weekly publica- 
tion bearing the above title from Trieste, Austria. It is printed in the 
Italian language, and is edited by Dr. Luigi Cambon, advocate, and 
Dr. Basilio Giannelia, who are assisted by a number of learned collabor- 
ateurs, among whom we notice the names of Dr. Felice Consolo, advo- 
cate; Dr. Giovanni Martinolich, advocate; Dr. Paolo Monti, coun- 
sellor of appeal; Dr. Vladimiro Pappafaza, and Dr. Giorgio Piccoli, 
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notary. Its ordinary contents include a theoretical part, in which gen- 
eral questions of jurisprudence and law reform are discussed by able 
writers, and a practical part, which is devoted to the publication of de- 
cisions of the various Austrian courts, especially of those of the Italian 
portion of the Austrian Empire. Under the head of Recent Adjudica- 
tions we find an abstract of the latest decisions of the Supreme Court 
of Justice which sits in Vienna. The legal profession in Italy and the 
Italian provinces of Austria do not seem to be satisfied with merely 
knowing what their own courts are deciding, and accordingly we find 
that this journal makes weekly excursions into other countries for notes 
for novel judicial decisions which it includes under the head of Foreign 
Adjudications. The Amertcan Law Review,! has several times been 
honored by having notes of novel American decisions reprinted in the 
Gazetta from its columns. The observations made by us last year on 
the decision of the Court of Cassation of Rome enforcing the Italian 
law for the confiscation of the property of the College of the Propa- 
ganda, was thought of sufficient importance to be translated and 
reprinted in its columns. Some of our observations upon codification 
have also been translated into this publication with apparent approval. 
The Gazzetta is now inits nineteenth year, and this would indicate that 
its success and permanency are assured. 


Crepitrors’ Omytpus Bitts. — The Daily Register (New York), com- 
ments as follows upon a note on the subject of ‘‘ Creditor’s Bills’’ in 
our last issue : ?— 


‘The current number of the AMERICAN LAW REVIEW contains a very instruct- 
tive commentary on the recent decision of Hughes, J., in Fink v. Patterson, 
sustaining a creditor’s bill filed by a plaintiff without judgment. The writer 
contrasts the ordinary bill in equity of a judgment creditor, by which he secures 
a preference, with the statutory ‘‘ omnibus” bill, as it has been called, which 
is the more common remedy in this State, for the benefit of all creditors who 
may come in and contribute toward the costs of the action. It is likely that the 
old technical rule that a creditor must exhaust his remedy at law before he can 
file a creditor’s bill — which was early reiterated under the Code in Crippen v. 
Hudson,‘ will be the subject of renewed attacks as the merger of common law 
and equity becomes gradually more fully worked out. The conjecture of the 
editor of the AMERICAN Law REvIEW that this deci8ion of Hughes, J., may be the 
the first case in which the doctrine that the assets of a corporation are a trust 
fund for its creditors which equity will lay hold of by means of a receiver has 


118 Am. Law Rev. 291. 38 Va. Law J. 518. 
2 Ante, p. 293. 418 N. Y. 161. 
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been applied to an insolvent partnership, is not borne out by the state of the 
authorities. Several decisions of the Supreme Court of this State, shortly after 
the merger of law and equity, adopted this rule in the case of general partner- 
ships, but were speedily overruled by the Court of Appeal. The Court of Chan- 
cery had previously adopted the same rule with reference to limited partnerships 
under the statute,! and this has been followed in the Supreme Court? and in 


Whitcomb v. Fowle, in the Common Pleas,’ and we believe has not been over- 
ruled.” 


Tue First Lawyer 1x Boston. — Almost two and a half centuries ago, 
Thomas Lechford, who had been bred at the English bar, came to Bos- 
ton to practice his profession. He was the first professional lawyer in 
the colony. He remained here three or four years, when he was glad to 
return to London and the more congenial haunts of Clement’s Inn. Not 
very much is known of him and his doings here, except that in 1639 he 
was disbarred on a charge of going to the jury and pleading with them 
out of court. He was at the same time admonished not to presume to 
meddle with court business unless he should be called upon by the 
courts. The next year he was again taken to task for his officiousness 
towards the courts, and he promised not to meddle in future. 

In 1642, after his return to England, he published his ‘* Plain Dealing, 
or News from New England.’’ It is apparent from this book that the 
ground of his trouble with the courts was that he was trying to set up 
the common law, while the Puritan courts cared nothing at all for the 
common law, but were trying to set up, especially in criminal matters, 
the Mosaic law. Lechford tells us that the Governor gave the charge to 
the grand juries ‘‘ under the heads of the ten commandments.’’ 

This is the warning Lechford gave: — 


‘*T feare it is not a little degree of pride and dangerous improvidence to 
slight all former lawes of the church or state, cases of experience and prece- 
dents, to go hammer out new, according to severall exigencies, upon pretence 
that the Word of God is sufficient to rule us. It is true it is sufficient if well 
understood. But take heede, my brethren, despise not learning, nor the worthy 
lawyers of either gown, lest you repent too late.”’ 


Long after Lechford was driven from Bostun came the witchcraft 
trials, and there was not even then any lawyer to preside upon the bench» 
or to defend the accused at the bar. There was no use for lawyers 
learned in the common law, “ the perfection of common sense,’’ while 
ministers in the pulpit and on the bench, proclaimed a law that was 


1 Innes v, Lansing, 7 Paige, 583. 37 Abb. C. 295, 
2 Whitewright v. Stimson, 2 Barb, 379. 
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made up more of superstition than of sense. Now the Puritan ministers 
have gone; no place in the wide land is more free from the taint of the 
religion that in early days was the law as well. The lawyers have come ; 
there are now about fourteen hundred of these ministers of a new civil- 
ization in Boston. 

Thomas Lechford, while there, kept a note-book in which he entered a 
memorandum of the cases that he conducted, the papers that he drew 
up, and the pay that he received. The American Antiquarian Society 
is about to publish it. It will be entertaining now. 


A new Penat Cope or Sparix.— We are indebted to the courtesy of 
His Excellency Don Francisco Silvela, the Spanish Minister of Pardons 
and Justice, for a copy of the project of a new penal code for Spain, 
which was recently submitted to the Cortes for adoption. It consists 
of six hundred and sixty-five articles and embraces a minute and care- 
fully classified codification of the law relating to crimes and the punish- 
ment of crimes. Not the least interesting portion will be found a long 
explanatory preface addressed to the Cortes, in which Don Francisco 
explains the changes which the new code proposes and the reasons 
which have rendered them necessary, and in which he draws various pro- 
visions of this projected code into comparison with the penal codes of 
Portugal, of Holland, and of the German Empire. We hope to be able 
hereafter to refer at length to this very important work. 


RELATION OF THE JUDICIARY TO THE ConstiTUTION. — The Daily Reg- 
ister, of New York, prints the following comments upon the able article 
of Mr. Meigs, bearing the above title, in our last issue: — 


‘“Mr. William M. Meigs, of Philadelphia, has the leading article in the last 
issue of the AMERICAN Law REVIEW on the Relation of the Judiciary to the 
Constitution, a careful and vigorous paper in derogation of the broad state- 
ments found in many of the discussions on constitutional law, that the courts 
are the final arbitrators on such questions. He has collected with much 
industry and analyzed with acuteness the earlier cases in the exercise of this 
important branch of judicial power in this country. He puts with much plausi-~ 
bility a protest against the doctrine that the decisions of the court of last 
resort upon the constitutionality of a law are final or conclusive upon other 
branches of the government, and argues that at most they should be deemed 
conclusive as between the parties to the controversy in which the adjudication 
was made. 
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‘¢In truth his argument is as valid and effective against the finality or con- 
clusiveness of the judgment of any court, upon any question beyond the little 
circle of the parties and their privies, with this qualification only, that as 
constitutional questions are questions usually of great gravity and genera) 
importance, decisions thereon which are not in accord with the public sense 
of justice and fitness are more likely to be called in question, reconsidered and 
modified, or, it may be, disregarded and tacitly superseded, than a decision on 
an ordinary question of private right. 

‘‘When the Supreme Court of the United States determine a constitutional 
question in a litigation between A. and B., and a subsequent litigation arises 
between Y. and Z., involving the same question, precisely the same principle 
applies in respect to consistency and equality of justice that applies in any 
common-law question. If the court measure justice by one rule to A. and by 
another to Z., or by one rule to A. when M. is his counsel, and by another rule 
when N. is his counsel, it is sure to lose respect and power unless the case be 
so exceptional that the change explains itself as the confession and correction 
of anerror. And this principle applies on a large scale and on great questions 
with greater force even than to smaller questions; although it is not to be 
overlooked that the room for error is far wider in the determination of great 
constitutional questions than in the determination of ordinary questions of 
private right. 

“The decisions of the courts of last resort on the questions of constitu- 
tional law, arising, for instance, between a citizen and a tax collector, are 
binding on other executive officers in the same sense in which a decision on 
a common-law question—of negotiable paper, for instance —is binding on 
merchants generally, viz.: it shows what they may be compelled to do by 
the instrumentality of the same judicial power under the like circumstances; 
and in the case of public officers, whether of the executive, administrative, or 
legislative departments, there is this added sanction, that an officer is sworn to 
execute the law, and therefore bound to submit if he be made a party to the 
litigation, while a private citizen may evade and escape if he can. 

‘*Tt would seem as if an officer of the executive or administrative depart- 
ments must have, as truly as a private citizen, the right to contest again, in his 
own litigation, a constitutional question which has already been settled ina 
litigation to which he was not a party; but certainly, if such a right exists, its 
exercise is undertaken under the grave responsibility, such as does not attach 
to the private citizen, for he becomes, in the judgment of the duly constituted 
authorities, derelict in duty if he does not succeed, and this on a point on 
which he was forewarned that the law was against him. 

‘‘The real importance of the question is in the sanction which is sought to 
be found for the executive authority in disregarding an adjudication on a 
question of constitutionality in cases where it is not likely, or perhaps not 
possible that litigation could be had by bringing his case to the same test to 
which the case of another had previously been brought. An executive officer 
who disregards the judicial decision of such a question, in fact takes an appeal 
from the Supreme Court of the United States to the public opinion of the nation 
at large, before which, in a just sense, the judgments of that tribunal, as well 
as the provisions of the constitution itself, are subject to review. 

“‘This has more than once been done in great emergencies with the noblest 
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motives and with approved success, and we agree most heartily with Mr. Meigs 
in recognizing the fact that this right of appeal, though nowhere formulated in 
the law, is essential to Republican institutions; but it is an appeal which 
imperatively requires the justification of success, and success in the few of the 
numerous cases in which it has been’ or may be attempted appears to be a 
slender argument in favor of the general proposition that it is not in all ordi- 
nary cases the clear duty of public officers of every grade to conform their 
conduct to the judicial construction of the constitution. 

‘The point which Mr. Meigs so well argues appears to us not a legal doctrine 
at all, but a political limitation of legal doctrine, and of very rare and excep- 
tional but very important application.”’ 


Lorp Justice LinpLtey on Law Reportine. — Let us consider, then, 
what are the legitimate wants of all branches of the legal profession 
with respect to law reports. They are both negative and affirmative. 

The profession does not want reports of cases valueless as precedents, 
nor long reports of complicated facts, when a short condensation of 
them is all that is necessary to understand the legal principle involved 
in the decision. This observation applies not only to the reports them- 
selves, but particularly to the head-notes of the cases reported. The 
legal pith of a case, and nothing more, should appear in its head-notes. 

The affirmative wants may be considered under three heads, viz. : 
(1) The subjects reported; (2) the mode of reporting them; (3) the 
time and form of their publication. 

1. The subjects reported should include all cases which introduce, or 
appear to introduce, a new principle or new rule, or which materially 
modify an existing principle or rule, or which settle, or tend to settle, a 
question on which the law is doubtful, or which for any other reason 
are peculiarly instructive. 

If these principles are not attended to, the reports will be unnecessa- 
rily bulky, and time and labor will be wasted. But in applying these 
principles to practice, it must be borne in mind that the reports are 
wanted not only by men who are already well informed lawyers, but 
also by men of a different class; and for their sakes it is better to err 
on the side of reporting too many cases than of reporting too few. 
Collections of rubbish must be carefully avoided ; but if an experienced 
reporter is in doubt as to whether a case is worth reporting or not, it 
will be safer to report it, however shortly, than wholly to omit it. 

Practically the great difficulty is to decide what ought to be done 
with cases turning on the construction of written documents, and with 
what are culled practice cases. As regards cases on the construction 
of documents, they should be excluded, unless there is some good rea- 
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son for including them. Cases turning on obscure sentences in wills, 
contracts, or letters, which sorely puzzle those who have to put a mean- 
ing on them, are absolutely useless for future guidance, and should not 
be reported at all. At one time there was a tendency, especially in the 
Chancery Courts, to try and construe one will by means of decisions on 
other wills more or less like it; but this tendency has been checked of 
late years, and there is not now any excuse for reporting decisions on 
wills simply because they were difficult to construe. Similar observa- 
tions apply to other documents. Some cases on the construction of 
documents are, however, very useful. Such are new lights thrown upon 
common forms — e¢.g., in charter parties, policies of insurance, ordinary 
covenants or trusts, etc., or new interpretations of some act of Parlia- 
ment of general application, or of rules of court. Cases of this kind 
are unquestionably useful as guides, and should be reported. 

2. As regards the mode of reporting. The great point to bear in 
mind is that what the profession wants is law, and such facts only as 
are necessary to enable the reader of the report to appreciate the law 
found in the case. Keeping this in mind, reports should be accurate, 
full in the sense of conveying everything material and useful, and as 
concise as is consistent with these requirements. The points contended 
for by counsel should be noticed, and the grounds on which the judg- 
ment is based should receive especial attention. The whole value of a 
report depends on this part of it, and on the distinctness with which 
it is brought out. In this respect much of course depends on the 
judge and the care he takes to make plain the grounds of his decision. 
But much also depends on the reporter. Even when a judgment is 
written, much of it may relate to matters requiring decision but not 
worth reporting ; and it should be shortened accordingly. 

3. As regards the time and form of publication, the profession wants 
the reports published as speedily as possible — good print, good paper, 
a convenient portable size, a convenient arrangement of matter, good 
indexes, and the lowest price consistent with the payment of the ex- 
penses of publication. — Law Quarterly Review. 


Test or THE oF Witnesses. — In twenty- 
six States and Territories the exclusion of witnesses on account of their 
religious belief is forbidden. Only in the following States and Terri- 
tories are witnesses wholly excluded by reason of their want of religious 
belief, namely : — Alabama, Arkansas, Connecticut, Dakota Territory, 
Delaware, Illinois, Kentucky, Louisiana, Maryland, New Hampshire, 
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New Jersey, North Carolina, Pennsylvania, Rhode Island, South Caro- 
lina, Tennessee, Virginia, Washington Territory, West Virginia, and 
Wyoming Territory. It is probable that the territories in this list will 
leave it soon, for nearly all the new Northwestern States have adopted 
codes which contain no religious test for the admissibility of witnesses. 
The other States in this list should make haste to rid their statute books 
of this relic of barbarism and bigotry which now disgraces them. 

It remains to be said, however, that out of the twenty-six States and 
Territories which do not exclude witnesses on account of their religious 
belief, the following eight States and Territories allow the fact of a 
witness’ disbelief in the existence of God to be received to affect his 
credibility as a witness, namely: The District of Columbia, Georgia, 
Indiana, Iowa, Maine, Massachusetts, Nebraska, and Utah Territory. 
It is strange that Massachusetts should be found in this list —a State 
that is so progressive and many of whose people are so liberal in their 
religious views. At the present session of the Legislature an attempt 
was made to repeal this provision; but the attempt failed. It was 
urged by the advocates for the change that the existing statute worked 
practical injury by discrediting the testimony of truthful men, who, 
if they were untruthful, would readily profess any belief that might 
be popular;! and that under the existing law the testimony of hon- 
orable men could be impeached, and that of the red-handed murderer, 
who professed his belief in God, accepted. But these and other argu- 
ments were urged in vain. The opponents of the change, without 
offering .any substantial argument except that the statute was an old 
one, and that, being an old landmark, it should not be swept away. 
The real ground of the opposition, however, was doubtless a feeling 
that the existing statute was favorable to Christianity of the kind the 
majority believe in. But even the oath itself is no part of Christianity. 
It is a historical fact that the early Christians refused to take it. Mr. 
Henry W. Holland, writing upon this subject recently, says: — 

“‘The practice of judicial oaths goes far back of any historical records to the 
earliest days of the Greeks and Romans, before they had emerged from bar- 
barism. When Christianity appeared, its followers — acting, as they believed, 
under the direct instructions of Christ— refused to take the oath, and accord- 
ingly were allowed to use a more moderate form containing no reference to 


future punishment, somewhat as the Quakers have been allowed to do in 
modern times. As civilization decayed and the Roman law was neglected, the 


1 In Massachusetts the want of reli- 516; s. ¢., 61 Am. Dee. 478; Com. v. 
gious belief must be established by other Burke, 16 Gray, 34. Compare Curtis v. 
means than by an examination of the Strong, 4 Am. Dec. 179, 181. 
witness himself. Com. v. Smith, 2 Gray, 
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oath became more important again, until the appeal to God sometimes usurped 
the place of evidence altogether. The Church of Rome took especial charge 
of it, and lent all her weight to making the supernatural reference impressive 
and final. In lay proceedings, the earliest form of jury was nothing but a 
group of neighbors, who, without hearing any testimony, decided from what 
they knew of the parties whether their oaths were to be accepted. The parties 
brought in their friends and retainers sometimes by the score, not to give any 
evidence, but simply to swear that they were right; and their oaths settled it. 
And thus the jury trial, like the ordeal by fire, etc., was essentially an appeal 
to Heaven. As civilization revived, this method naturally fell into disrepute, 
and the witnesses were asked for proof of the facts; but the old forms were 
retained when the old methods were abandoned. Less and less attention, how- 
ever, was paid to the form, until now both its pagan origin and its character as 
an appeal to a supernatural arbiter have been forgotten by all but antiquarians; 


and it is even defended as if it were a Christian regulation of our modern judi- 
cial procedure.”’ 


It is only a question of time, however, when all religious ‘tests 
affecting the admissibility or credibility of witnesses will be every- 
where removed from the statute books. Even now, statutes like that 
of Massachusetts allowing the religious opinions of a witness to be 
inquired into to affect his credibility, are seldom availed of, for such 
an inquiry is apt to prejudice the case of the party making it, with an 
intelligent jury; and at least such a jury will not assume that if a man 
is not a believer he is more apt to be a liar. 


Ar Gui_pHaLi. — The Guildhall courts used under the old régime to 
be the most active center of substantial litigation in the kingdom. 
Here, during the appointed terms, the legal student may take his pick of 
six divisions, two for each of the superior common-law courts. The 
chief justices and chief baron were seldom absent from the Guildhall 
sittings, for the heaviest commercial cases found their most convenient 
and natural tribune here, under the shadow almost of St. Paul’s and 
within five minutes’ walk of Change, Lethbury, and the heart of the city. 

The same cause that attracted a strong bench attracted a strong bar, 
and the faces most familiar to the abode of Gog and Magog were those 
of the men most renowned for forensic ability or sound learning at West- 
minster and on circuit. The lofty and spacious Queen’s Bench, over 
which Cockburn, clear and courteous, presided, was the scene of some 
of Benjamin’s most remunerative successes, and the wonder the by- 
stander at first felt on seeing a little, unprepossessing man with a weak, 
disagreeable voice and no pretensions to oratory, guiding rather than 
pleading to judge and jury, disappeared as one noted his perfect mas- 
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tery of his case, his memory exact for the smallest detail, capacious 
enough to hold each such detail in due subordination, and his pellucid 
law. Another frequent figure was that of Thesiger. Tall, handsome, 
and singularly youthful in appearance, he had all those adventitious aids 
to success that Benjamin lacked. He, too, had great weight with the 
judges ; but if we may venture to criticise so distinguished an advocate, 
he somewhat lacked the faculty of ramming his points home, so essen- 
tial with a jury, eventhough that jury be a special jury of London mer- 
chants. Thesiger knew how to appeal to the man of taste, to the 
student, to the judge; but to a jury such a man as Watkin Williams, 
inelegant of speech, but forcible and lively, was more effective. Not 
that Williams was a weak lawyer or a mere isi prius advocate — far 
from it, he was one of the soundest commercial lawyers at the bar — 
but to his learning he added homeliness, and a British jury loves homely 
common sense. We must not linger longer in the Queen’s Bench. As 
we write, visions of Milward, great in admirality ; Butt, his equal rival ; 
James, now attorney-general, a man of fatal fluency; Karslake, beau 
ideal of an honorable English lawyer, and many another well remem- 
bered figure rise before us; but our readers will like to glance at another 
court and see what is going on there. 

The Exchequer, for some reason, was not in great favor with commer- 
cial litigants, but it got a considerable share of the cases which delight 
newspaper readers ; and here therefore the orators, as distinguished from 
the lawyers, were often to be found. Here we first heard Serjeant 
Parry, to our thinking the Chrysostom of the English bar. For power- 
ful, polished and easy speech he had no equal, and he was withal a very 
effective hand at cross-examination. Here, too, might sometimes be 
seen a serjeant perhaps more widely known than Parry, Ballantyne, 
to-wit, a man of great possibilities. His speeches lacked that finish 
which marked his learned brother’s orations, but their practical value 
was at least as great, and we should fancy there was not much difference 
in the two men’s free lists. Another brilliant speaker and busy lawyer 
oftener at Guildhall than either of the foregoing, was Sir Hardinge Gif- 
fard, an impetuous Rupert-like leader, seeking to sweep all before him 
with a rush, and proving himself just as good a solicitor-general as he 
had in his early career been a good Old Bailey lawyer. A conspicuous 
contrast to all these, and a more successful man than any of them, was 
Sir John Holker, Disraeli’s favorite attorney-general. A rough though 
easy speaker and an unostentatious cross-examiner, his whole demeanor 
was that of a jolly Yorkshire farmer. But like the Yorkshire farmer, 
Sir John was ‘‘canny;’’ no unguarded admission ever fell from his 
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lips, no indiscreet question brought a damaging reply. He might not 
say a great deal, but he never said too much and what he said was sure 
to be pungent; and so it gradually came to pass that this plain man be- 
came notorious for his constant success, and more showy men wondered 
at that success and called it luck. One case of his we remember, tried 
in the very Exchequer Court at Guildhall of which we are now writing, 
in which he especially showed his quiet skill. It was the suitof Rubery 
v. Grant & Sampson. The plaintiff was an unknown adventurer; the 
defendants were the notorious Baron Grant, then at the zenith of his 
fortune, and the city editor of the Times. With a weak case, a doubtful 
client, and an adverse judge, Holker triumphed over the united power 
of the Thunderer and the financier. The Times very honorably re- 
ported the whole case verbatim, and upon its conclusion, got rid of Mr. 
Sampson ; but the defeat was none the less a heavy blow to its commer- 
cial influence. 

The superior courts of common law were not the only legal tribunals 
at Guildhall. Their visits were only occasional, being in fact the Civil 
Assizes for the city of London; but the Lord Mayor’s Court had its 
permanent abode there. This was a peculiar jurisdiction, extending 
not only through the city, but also, by a legal fiction liberally inter- 
preted, to all causes of action that could by any possibility be construed 
to have arisen there. Its procedure was so simple and convenient, its 
judges, the Recorder and Common Serjeant (in my time, Sir Russell 
Gurney and Sir Thomas Chambers) were able men, and it had in addi- 
tion a very unusual but useful practice known as ‘foreign attach- 
ment,’’ by which in many cases the defendant could be compelled to 
give security for debt and costs immediately upon the service of the 
writ; so that with all these advantages it was not surprising that the 
Mayor’s Court should be greatly resorted to by suitors in small mat- 
ters. A number of smart juniors constituted its ordinary bar, and 
altogether it was a very satisfactory and business-like affair. 

Our concern being merely with the legal aspect of Guildhall, we can 
not dwell upon its fine library, well selected and magnificently housed, 
in which we passed so many happy hours stolen from lunch-time and 
half-holidays ; its common council meetings with their unmitigated noise, 
and riot; and its great annual feast, when the Cabinet and the judges, 
and all the men of most note in political, professional, or mercantile 
life assembled to honor the incoming mayor. But we must not leave 
Guildhall Yard without remembering the pet pigeons that, in all the 
confidence of wonted security, hop around our feet, and the attenuated 
horse waiting in yonder corner for some mysterious fate. Every place 
has its secret, and the secret of Guildhall to us was the invariable 
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presence at all hours in the day of an emaciated horse waiting in the 
accustomed corner for some one who never seemed to come. We 
believe there was a police court hard by, but we never understood the 
connection between the police court and the horse. 

A. B. M. 


REMOVAL OF A TRUSTEE FOR BAD MANNERS AND UNREASONABLE Opposi- 
tion TO His Co-Trustees. — We have received a copy of the recent 
decision ‘n equity of Judge Haskell, of the Supreme Court of Maine, in 
which the conduct of a trustee towards his associates in the trust is the 
matter passed upon. In 1881, John B. Brown, of Portland, died, 
leaving a will, by which he devised the residue of his estate, amounting 
to more than $2,000,000, to three trustees in trust, for the most part 
for the use of his daughter and his two sons during their lives, and 
afterwards to his grandchildren. He constituted his two sons and Mr. 
Rand, a prominent lawyer at Portland, his trustees. Mr. Rand had 
for many years been the testator’s legal adviser. 

The will provided that a majority of the trustees, Mr. Rand, or his 
successor being one of such majority, might make any decision, and do 
any act authorized or required in the execution of the trusts imposed 
upon them, and that a majority of them, not including Mr. Rand or his 
successor, might do so, having first obtained the approbation of the judge 
of probate therefor. To Mr. Rand was given one vote, and to each of 
his associates half a vote, in matters requiring their joint action. The 
trustees could not act without Mr. Rand’s vote and the vote of one of 
his associates. The unanimous action of the trustees was dispensed 
with on this condition. ; 

This provision for controlling the trust seems to have led Mr. Rand 
to consider himself as practically the sole trustee. Nothing could be 
done without his consent, and he seems ultimately to have assumed 
that he was entitled to the entire management of the trust estate. At 
first he allowed his co-trustees to retain control of so much of the 
income as was devised to them. After some three years serious differ- 
ences arose between him and his associates with reference to a block of 
buildings then in process of construction in Portland. He was per- 
emptory in his demands, and unwilling to listen to suggestions from his 
associates. He finally insisted upon having the income of the estate 
paid to him and deposited in his name, subject to his own check; and 
peremptorily refused his associate’s proposition that all the income of 
the estate should be deposited to the joint account of the three 
trustees, and should be paid out only upon their joint order He even 
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went to the safety vault, where the securities of the trust estate were 
kept, and cut from the bonds all coupons that would mature for about two 
years, amounting to about $30,000, and took them under his own control. 
He discharged the agent of the estate, because he declined to pay to 
him the rent collected from the trust property. When remonstrated 
with by one of his associates for making the change without consulta- 
tion of the trustees, he replied: ‘‘That is my money; these are my 
orders ;’’ and upon further remonstrance added, ‘‘ What are you going 
to do about it?’’ And upon being told that his associate would ascer- 
tain his right, and deny Mr. Rand’s authority to do so, he replied: 
**You don’t know my power; neither you nor your brother know 
my power. I know it, and shall exercise it, and you may have an 
opportunity of learning from a judge of the Supreme Court, that in all 
matters relating to the business of we estate, you and your brother 
must yield to my wishes, if I so desire.’ 

These and many other acts of Mr. Rand led his associates, in 1884, 
to apply to the Supreme Court for his removal, on the ground that 
it was impracticable to administer the trust judiciously and discreetly 
under this condition of affairs. After a long hearing, the court, in 
decreeing the removal of Mr. Rand from his office as trustee, in 
the course of a long opinion, in reply to the objection that the bill filed 
in this case was not an appropriate remedy for slander and fancied 
personal insult, said: ‘‘ That may be so in the abstract, but the welfare 
of the trust calls for harmonious, considerate, joint action from the 
trustees in performing their trust, and each trustee is entitled, in the 
exercise of his office, to civil, courteous treatment from his associates 
for without it, such judicious counsel can not be had as the weifare of 
the trust calls for. The respondent says that the law does not require 
him to have the demeanor of a Chesterfield, and that his acts only as a 
trustee are to be scrutinized by the court in this proceeding. The law 
may not require any particular standard of gentlemanly conduct from a 
trustee towards his associates, but it does require that he shall not 
obstruct the joint action and harmonious consultation of the trustees 
by willful, inconsiderate, angry demeanor and speech, that repels an 
associate from his presence and destroys joint and considerate consult- 
ation, as prerequisite to discreet action upon trust affairs. For the 
improper method adopted by the trustees in dividing control and cus- 
tody of trust funds, the respondent is largely to blame. His profes- 
sional life of near or quite half a century should have taught him 
the impropriety of it. From such irregular methods ultimately confu- 
sion and trouble are sure to arise in trust affairs. So it was in this 
trust.”’ 
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The respondent claimed that he had not been guilty of any breach of 
trust, that he had at all times been ready to give proper attention to 
the trust, had always acted in accordance with law touching the 
management of the estate, and that the estate had suffered no loss. 
To this, the court replied: ‘*It may be said that the trust has not 
suffered any direct pecuniary loss by the conduct of the respondent as 
trustee; but it does appear that his conduct touching trust affairs, and 
his treatment of his associates has been, if not in actual violation of 
law, at least unwise, petulant, indiscreet and unreasonable; that the 
trust affairs have thereby been thrown into confusion, and his associates 
and persons dealing with the estate, annoyed, hindered, and delayed, 
and the trust deprived of that considerate, cool,.judicious and discreet 
management, that its welfare requires; that the trust estate has been 
left without such discreet control from the trustees as the law requires 
should be accorded to it. Courts of equity have always guarded trusts 
with zealous care. They have always required from trustees faithful 
and discreet conduct in the exercise of their office. Testators have a 
right to appoint trustees to control the trusts they see fit to create; but 
courts of equity must see that these trusts are executed in accordance 
with law, and the testaments creating them. Testamentary trustees 
should not be displaced for trivial causes, or honest errors in judgments 
regarding trusts affairs. The welfare of the trust is the great con- 
sideration which governs a court in dealing with the constituted control 
of trust estates.’ 

The learned judge examines the authorities touching the matter of 
the duty of trustees to deposit all trust moneys to the credit of the 
trust estate in the names of the trustees jointly, and their liability in 
case of loss occurring through the control of the funds by one trustee.! 

Reviewing the conduct of the respondent, in conclusion he says: 
‘Having in mind that trustees exist for the benefit of those to 
whom the creator of the trust has given the trust estate,’’ and that the 
welfare of the trust is the controjling consideration that should guide 
courts of equity in dealing with trusts, and securing to them wise and 
discreet control, the conclusion is irresistible that these considerations 
call for a change in the management of the trust estate over which the 
law has given this court control.’’ 


1 He cites the following cases: Brice ford v. Murray, 6 John. Ch. 7; Weetzen 
v. Stokes, 11 Ves. 319; Salway v. Salway, v. Vibbard, 5 Hun, 265; Lewis v. Nobbs, 
2 Russ. & My. 215; Clough r. Dixon,8 8 Ch. Div. 591-594; Story’s Eq. Jur., 
Sim. 594; Walker v. Symonds, 3 Swanst. 32 1275, 1283, 1284. 
1; Clark v, Clark, 8 Paige, 153-159; Mun- 
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Tue Power or A Rar_roap Company TO MortTGAGE PROPERTY 
AND Francuises. — Every corporation, unless expressly or impliedly pro- 
hibited, has the same power that an individual has to incur debts and 
to pledge its property, both real and personal, to secure their payment. 
Every corporation, unless expressly or impliedly prohibited, has the 
same power that an individual has to sell its property, either absolutely 
or conditionally. 

It is a generally received doctrine that a railroad company can not, 
without legislative authority, convey or mortgage its road and the fran- 
chise to operate it because the right to build the road and to use it, having 
been conferred upon particular persons, they are under obligation to 
exercise for the public benefit the privileges conferred upon the corpora- 
tion. This obligation arises from the fact that the State, in view of the 
public purpose of the corporation, has conferred upon it special privi- 
leges, of which the right of eminent domain is generally the most im- 
portant. 

This restriction upon the power of a railroad company to alienate its 
property or to transfer its privileges is an implied one; and it is, of 
course, negatived by legislative authority to alienate expressly con- 
ferred; and it is negatived also by a power of alienation reasonably im- 
plied from a statute. 

The power to mortgage is co-extensive with the power to alienate ab- 
solutely. A power to arailroad company to sell its property and fran- 
chises includes a power to mortgage the same. Thus, authority given 
to a railroad company by special act of Legislature to transfer all its 
property and rights to another corporation named, confers upon it 
authority to mortgage its property and rights to such other corporation.! 
A railroad charter conferring the right ‘* to acquire, alien, transfer and 
dispose of property of every kind,’’ confers the power to mortgage such 
property.” 

It is proposed to inquire what power a railroad company has to 
mortgage its property and franchises in a State whose laws do not ex- 
pressly give such a power, nor expressly withhold it; and whose laws 
do not expressly restrict the right of any corporation to incur debts, or 
to dispose of its property; but, on the contrary, expressly confer upon 
every corporation the power to dispose of any real or personal property 
it has the power to purchase or possess; and confer upon it the power 
to purchase and possess such real and personal property as may be 


necessary and convenient to carry into effect the object of the incor- 
poration. 


1 East Boston Freight Co v, Eastern 2 McAllister v. Plant, 54 Miss. 106. 
R. 18 Allen (Mass.), 422. 
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In general, a power to dispose of real or personal property is a power 
to mortgage it. If a statute in terms declares that a corporation may 
‘*sell’’ such property, a power to mortgage it would be included. A 
mortgage is only a qualified or conditional sale, instead of an absolute 
one. A power ‘‘ to dispose of’’ property is a broader power, for it 
includes every possible form of alienation. Therefore, under a statute 
which authorizes a corporation to dispose of any real or personal prop- 
erty it has power to purchase and possess, it is conceived that such 
corporation has express power to mortgage such property. 

The remaining inquiry is whether a railroad company organized under 
the general laws of such State has power to mortgage its franchises as 
distinguished from its property. For the power to mortgage the latter 
does not necessarily and in all cases include the power to mortgage the 
former. 

In first place, what corporate franchises has a railroad corporation 
which it can transfer under express legislative authority? The fran- 
chise to be a corporation is not capable of alienation in any case. 
Neither can there ever be any transfer of general corporate powers 
such as the right to sue and be sued in the corporate name, or the 
power of acquiring, holding, and conveying property. The franchise 
which a railroad company transfers by an absolute deed, or by mort- 
gage, is the special privilege of building, operating, and maintaining its 
road, and of taking the tolls and fares thereof. 

The authority to mortgage this franchise need not be given in express 
terms; and it is not so given in the supposed case. It is sufficient if it 
appear by a reasonable implication from the statute that the Legislature 
intended to authorize such conveyance. 

The doctrine that a railroad company can not, without legislative 
authority, alienate its franchises, is not founded upon any technical 
theory or arbitrary rule; but upon an implication that such alienation 
would be contrary to the intention of the Legislature. Such an impli- 
cation is of course negatived by an implication to the contrary; and 
such an implication to the contrary may be drawn from the statutes of 
a State in relation to the formation of private corporations, though in 
terms they say nothing about such alienation. Suppose that the gen- 
eral laws of a State provide that any three or more persons have an 
absolute right to form themselves into a corporation ‘‘ for the pur- 
pose of engaging in any lawful enterprise, business or occupation ; ’’ 
that all business corporations are organized in the same way, and 
that no special restrictions are imposed upon railroad companies. 
Suppose also that the general laws of the State provide, not only that 
any three or more persons may organize themselves into a corporation for 
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the purpose of engaging in any lawful enterprise, but that the corpora- 
tion may at any time by vote file supplementary articles of incorporation 
‘‘for the purpose of engaging in any new enterprise or business pur- 
suit not in violation of law, or for the purpose of changing any part of 
the route of their road or canal, or either terminus, or both;’’ that it 
may, moreover, at any time by vote ‘*‘ increase or diminish the capital 
stock, or authorize the dissolution of the corporation and the settling of 
its business and disposing of its property; and furthermore that the 
right given by the statute to appropriate land for corporate purposes, is 
not a peculiar privilege of railroad companies, but is given in the same 
terms to several other kinds of corporations. 

The purpose of such statutes relating to the formation of corpora- 
tions, whether considered in detail or as a whole, is manifestly to give 
to corporations, as nearly as possible, the same powers and the same 
freedom of action that individuals have: an unrestricted power-to con- 
tract debts, and an unrestricted power to acquire and dispose of prop- 
erty. It is the manifest intention to include with the corporate 
property of which a power of free alienation is given the corporate 
franchises. These franchises are of little moment under a statute which 
allows any three or more persons, at any time, by their own action, 
without any act on the part of the State, and even without its consent, 
other than that expressed in the statute, to become a corporation. Any 
three or more persons by their own act may become a railroad corpor- 
ation, and having purchased the property of any other railroad corpor- 
ation they may immediately exercise all the franchises that the 
corporation which sold its road could exercise. 

The conclusion, therefore, is that a railroad corporation organized 
under such laws has an undoubted and unrestricted authority to borrow 
money, and to mortgage not only all its property, but all its alienable 
corporate rights and privileges. 

No legislative authority whatever is necessary to authorize such a 
corporation to mortgage its land grants, and allits property not acquired 
by the exercise of the right of eminent domain, and not essential to the 
operating of the road. The corporation has express authority to mort- 
gage all its property; it has an implied authority to mortgage its 
franchises; and without any transfer of such franchises, any three or 
more persons who might acquire the property of the corporation through 
a mortgage of it, have a right under the statute to exercise all these 
franchises upon organizing themselves into a corporation. No valid 
objection can be taken to the validity of the bonds and mortgage of a 


railroad company organized under such laws. 
L. A. J. 
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HyrercriticaL. — The Law Times (London) in a review of Mr. Kel- 
ly’s article in a former number of this Review on the ‘‘ French Law of 
Marriage,”’ criticises the author for using the phrase ‘‘ pass upon,”’ in 
the sense of decide or adjudge, and calls it an ‘‘ unpleasant American 
phrase.’’ ‘To which the Albany Law Journal adds: — 

“‘And yet it is used by Shakespeare and Jeremy Taylor, and we venture to 


say never until now has been condemned except by some philological pedant. 
Most ‘ Americanisms’ are traceable to good English origin.” 


Sir Rospert Puitirmore. — Death has recently erased from the list of 
retired judges in England the names of Lord O’Hagan and Sir Robert 
Phillimore. The latter was, by reason of his work on ‘‘ International 
Law,’’ much better known to the profession in America than the for- 
mer. We get the following sketch of his life from the Law Times 
(London) : — 


‘“‘The Right Hon. Sir Robert Joseph Phillimore, Bart., D.C.L., late judge of 
the Admiralty Court, died on the 4th inst., at his residence, The Coppice, Ship- 
lake, near Henley-on-Thames. The third son of the late Joseph Phillimore, 
Esq., D.C.L., M.P., of Shiplake House, the well known ecclesiastical lawyer 
and Regius Professor of Civil Law and Chancellor of the Diocese of Oxford, he 
was born in 1810, his mother being Elizabeth, third daughter of the late R. W. 
Walter Bagot, and niece of the first Lord Bagot. He was educated at West- 
minster School, where he distinguished himself, and passing thence to Christ 
Church, Oxford, took the Bachelor’s Degree in 1831, proceeded M.A. in due 
course, and obtained the degree of D.C.L. in 1838. For a few years he was 
employed as a clerk in the office of the Board of Control; but in 1839 he was 
admitted an advocate at Doctors’ Commons, and his rise in his profession was 
very rapid. He was called to the bar by the Honorable Society of the Middle 
Temple in Easter Term, 1841, and for some years he was engaged as counsel in 
almost all the most important cases that came before the Admiralty, Probate or 
Divorce Courts. He was successively Master of Faculties, Commissary of the 
Deans and Chapters of St. Paul’s and Westminster, Official to the Archdeacon- 
ries of Middlesex and London, and Chancellor of the Dioceses of Chichester 
and Salisbury. In 1853 he entered Parliament as member for Tavistock in the 
Liberal interest, and in the following year he brought into the House of Com- 
mons a bill for the introduction of vivd voce evidence into the Ecclesiastical 
Court, and with the aid of Lord Brougham succeeded in carrying the measure 
through Parliament. He sat for Tavistock till 1857, when he offered himself as 
a candidate for Coventry, but was defeated. Im 1855 Dr. Phillimore was ap- 
pointed judge of the Cinque Ports. He was made Queen’s Counsel in 1858, and 
appointed Advocate General in Admiralty, and received the honor of knight- 
hood in 1862. He was official Principal of the Archbishop of Canterbury (com- 
monly styled the judge, or dean, of the Court of Arches) from 1867 to 1875, 
judge of the High Court of Admiralty from 1867 to 1883, and Judge Advocate- 
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General in 1871-72. Sir Robert Phillimore was created a baronet in 1881. While 
judge of the Court of Arches, it fell to his lot to hear a considerable number 
of ecclesiastical cases of the first importance, among them being the well known 
suits of Elphinstone v. Purchas, Sheppard v. Bennett, Boyd v. Philpotts, Mar- 
ten v. Mackonochie, Jenkins v. Cook, and Keet v. Smith. Some of the judg- 
ments are marked by great erudition. As an author, Sir Robert Phillimore 
found time to distinguish himself. His ‘*‘Commentaries on International Law” 
and ‘Ecclesiastical Law of the Church of England,’’ are well-known works. 
Sir Robert married, in 1844, Charlotte Anne, daughter of the late John Denison, 
Esq., M.P. of Ossington, Notts, and sister of the late Viscount Denison. He is 
succeeded in the baronetcy by his son, Dr. Walter Phillimore, the Chancellor 
of the diocese of Lincoln. The remains of the late judge were interred in 
Shiplake churchyard.”’ 


More Happiness. — ‘‘ The AmMertcan Law Review comes to us-with a 
number of unusual diversity of interest, commencing the nineteenth vol- 
ume. The Lowell bill is discussed with a special reference to the pro- 
visions relating to the bankruptcy of partnerships. Then follow the 
characteristics of American legal institutions, as outlined by Judge 
Dillon ; notices at some length of the French bar and recent members of 
the English bar ; the subject of retaliatory legislation, or reciprocal legis- 
lation, between the States of the Union; a discussion of the ques- 
tion, not very well understood generally, but now frequently arising, of 
the right to emblements on the foreclosure of a mortgage; and another 
paper on the supposed distinction between actual notice and constructive 
notice. These, with a large number of readable and instructive notes on 
current topics, form the bulk of the number, which closes with the usual 
digest.”’ — N. Y. Daily Register. 

‘* Lawyers, who are determined to keep up with their profession, we 
should think, would not be without it. It is almost indispensable, it 
seems to us.’’ — Danville (Va.) Times. 

‘* The subject of unequal taxation is very well discussed in an article 
by Edward Payson Payson, in 19 Am. Law Rev., April, 1885, continu- 
ing the subject from a former article.’” —_N. Y. Daily Register. 

Iv a review of Murfree on Official Bonds (the only book published 
by the publishers of this Review), the Louisville Courier-Journal 
says: — 

** As far as appears, this is the first essay of the Review Publishing Company 
in book work. They publish the AMeRICcAN Law REVIEW, «nd, with that elegant 


periodical as a criterion, lawyers will not tolerate much poor book publishing 


from them. We shall expect that whatever bears their imprimatur will be of 
the best.’’ 
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Practicinc Law at Ercuty.— David Dudley Field passed his 
eightieth birthday on the 13th of February last, and a reception took place 
in honor of the event at the residence of Cyrus W. Field, at Gramercy 
Park, New York City. Many warm friends gathered to congratulate 
him upon his long and distinguished career. Many pleasant things 
were said to him, and many pleasant letters were received from those 
who could not attend. The press, legal and lay, have published many 
notices of him of late, among the best of which we find the following in 
the New York Tribune, which, by the way, is a paper which opposes 
strenuously many of the political doctrines advocated by Mr. Field: — 


“David Dudley Field, who distinctly remembers the declaration of war 
against England in 1812, and the reception of the news of the battle of Waterloo, 
was born at Haddam, Connecticut, in 1805, and is the eldest of ten children, of 
whom, besides himself, three — Stephen J., judge of the United States Supreme 
Court, Cyrus W., and Henry M., editor of the Evangelist, — are stillliving. He 
entered Williams College in 1821, and in 1825 became a law student in the 
office of Harmanus Bleeker, in Albany. Three months later he came to New 
York and continued his studies in the office of Henry and Robert Sedgwick, and 
was admitted to the bar and became their partner in 1828. In one of his first 
causes he defended the right to freedom of a slave who had escaped from his 
master. He was counsel in the Erie suits, when James Fisk and Jay Gould 
controlled the railroad, and was employed in the Milligan and other test oath 
cases arising under the reconstruction acts and amendments to the constitu- 
tion. In the controversy between Fernando Wood’s municipal police and the 
Metropolitan police, he appeared for the latter. He took part in the suit in- 
volving enormous interests connected with the title of Mary Clark to the lands 
in the old Chelsea village, and in Greenwich Street, on a part of which the gen- 
eral theological seminary now stands. Another famous case in which he ap- 
peared was that of the State of Georgia against Gen. Grant and other generals. 
When Smith Ely, Jr., ran for mayor, in 1876, he resigned his seat in Congress, 
and Mr. Field was elected to fill the vacancy. He took an active part on the 
Democratic side of the controversy over the title to the Presidency. The work 
in which Mr. Field takes greatest pride is his part in compiling the codes of 
this State. He was one of the three commissioners, appointed under the con- 
stitution of 1848, to draft asystem of codes, and did the chief part of the work. 
The Code of Procedure, which regulated practice in the civil courts, was early 
adopted and continued in operation until 1877, when it wus superseded by Mr. 
Throop’s Code of Civil Procedure. Four or five years ago the Code of Criminal 
Procedure (providing for the methods of criminal practice) and the Penal Code 
(a codification of the common law concerning crimes) were adopted. But it is 
his Civil Code that Mr. Field is most proud of. This attempts to codify the 
common law. It has come up many times in the Legislature. Twice it passed 
both houses, but it was vetoed by Governors Tilden and Cornell. Last year it 
was killed in the Senate; it was again introduced a few days ago. In spite of 
his great age Mr. Field’s form is still unbent and he walks with speed. There 
is apparently no failing either of his physical or mental powers.”’ 
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Take A Goop Vacation. — No advice that we can now give our over- 
worked readers North and South, East and West alike, is better than 
this: take a good vacation. Lawyers are brainworkers if they have work, 
either in study or practice. Their brains need rest. The more oppres. 
sive the burdens, the more exacting the demands upon them in and out 
of court, the more imperative the demands of nature for relaxation and 
thorough rest. How many of the finest intellects of our profession only 
too late recognize this inexorable truth. 

The death rolls of the bar in our various cities and larger towns each 
year bear the names of lawyers and judges, among the ablest and best, 
who have fallen solely from unremitting overwork. On the rolls of how 
many insane asylums do we find lists of names of professional men, 
victims of the same overtax on the mental organs. We are all ready to 
recognize this as true of others; how soon or’ late will we perceive the 
truth as to ourselves. Nature is inexorable and lets none escape. 
Soon or late the punishment comes. She demands credits as well as 
debits in the great account. We are chiefly anxious to impress these 
truths on those who are yet in good health. For those who are seri- 
ously prostrated we are most probably too late. 

Every man whose toils are with brain and nerve needs ample recrea- 
tion and thorough rest once a year; oftener if he can secure it. Such 
men can achieve more laboring ten months per year, than in the full 
twelve months. ‘The proofs of this in all the brain-working classes are 
so well established that the abstract truth is generally conceded. The 
misfortune is that these men admit the truths for others, and for them- 
selves urge that they are too busy this year to give themselves the 
needed rest. Next year they will surely heed the warning and have at 
least a good vacation, but next year never comes. 

We are sure the profession suffers greatly from inattention to this 
matter. Young, ambitious, and studious lawyers often labor as closely 
an suffer almost as severely as their elders to whom professional re- 
wards have come, and who make those rewards the excuse for not retain- 
ing until old age fitness for the duties these impose. 

If, however, one is convinced that he needs recreation and that he 
prefers health to the outlays incident to a vacation, he is apt to ask 
where he shall go and what he shall do. 

Basing our own opinion on a wide experience, we are sure that brain- 
workers who seek rest should shun the throngs of men and the noise of 
crowds. Get as near to nature as youcan. Go where your rod or 
your gun will take you away from men, and into the fields and woods, 
where your preceptive faculties will be called into play and where pure 
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air, bright sunshine and bright lakes or streams will develop the physi- 
cal man — health and pleasure going together. 

Of course, Saratoga and seaside hotels are much better than oflice 
work, but fashionable resorts even where one feels financially at ease, 
do not give what the weary or overworked lawyer needs. Champagne, 
cigars and a thousand temptations we need not name gather about that 
class of resorts. A thousand times better to go off into the wild hills of 
the North, or better still, go into the newly opened regions of Minne- 
sota, Dakota or the region of Lake Superior, or even father, to Oregon 
or Washington Territory, in all of which diversions of the most refresh- 
ing nature can everywhere be found. We know this from experience. 
The railroads have made a multitude of such places readily accessible 
at small cost. The eastern and western Colorados are scarcely less 
attractive ; to many even more so. 

But go somewhere. Hide from clients and books, even from the Rre- 
view, for a month or two, and then return with a freshness and vigor 
which evidence health fortified and give to clients abler defenders and 
wiser counselors than had otherwise been theirs. 


Tue Dereat or Mr. Justice Cootey. — The Hon. Thomas M. Cooley, 
after having occupied a seat on the Supreme Bench of Michigan for the 
last sixteen years, recently ran for re-election, as the candidate of 
the Republican party, and was defeated by a pronounced majority, by 
a candidate whose name we do not remember. His defeat has been 
the subject of much surprise and regret, as he is one of the most emi- 
nent lawyers in America. The Central Law Journal eulogized him in 
the highest terms and pronounced his defeat ‘‘ a great shame to Michi- 
gan.’’ The Albany Law Journal spoke of him and of his defeat in 
similar language. The Cincinnati Law Bulletin and the Kansas Law 
Journal followed in much the same strain. All of these journals pointed 
to his defeat as an evidence of the evils of electing judges by the 
popular vote, and so did the Montreal Legal News, which declared that 
Mr. Justice Cooley had ‘* attained international fame as one of the 
ablest writers of his generation.’’ The Manitoba Law Journal quoted 
the article of the Central Law Journal and added : — 


‘* Every system has its defects. The fact that Judge Cooley has been main- 
tained for twenty years, by popular vote, as a judge, shows, at all events, that 
that system does not necessarily result in the election of demagogues —a result 
that we, in Canada, are apt to regard as inevitable. To the appointment-for- 
life principle there is the grave objection that, although a judge may disappoint 
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expectations, or survive his usefulness, his death is the only release from his 
incumbrance of the bench, and a frightful waste of time and money.” 


It was reserved for a malicious writer to charge, in the columns of 
the Central Law Journal, that Mr. Justice Cooley had, while on the 
Supreme Bench of Michigan, accepted the office of permanent arbitra- 
tor of a railway ‘‘ pool’’ —astatement which turns out to have been 
unqualifiedly false. The refutation quickly followed the charge, and 
vindicated a character so lofty and an integrity so pure, that any 
attempt to find one more admirable would be an attempt ‘ to gild 
refined gold.’’ The defeat of Mr. Justice Cooley appears to have been 
simply the result of one of those popular ebullitions which are liable to 
overthrow the wisest measures and the wisest men. 


Eart Cairns Mr. Bexsamin. — In a very eulogistic notice of Mr. 
Benjamin, published in the Law Journal (London), on the occasion of 


his retiring from the bar, which was reprinted in this Review, it was 
said: — 


‘Several reasons have been assigned why he was not offered a judgeship iu 
England; but it is enough to say that when he was young enough for the office 
he was too young a member of the English bar, and when he had been called 
long enough he was rather too old in years. Between 1875 and now he could 
not have been made a judge, as he did not possess the requirement of fifteen 
years’ standing at the bar.’’ 


Lord Coleridge, in the noble and touching eulogy which he recently 
pronounced in the House of Lords upon the late Earl Cairns, put a 
somewhat different explanation upon this. He said: — 


Tt might be said that, by those on both sides who disposed of judicial ap- 
pointments, politics have for many years been disregarded; but any one 
acquainted with public affairs must know that it is not an easy thing to resist 
the importunities of men who, perhaps, from the nature of the case, are not 
aware of the great public mischief that is done by incompetent persons acting 
in a judicial position. I may venture to say that Lord Cairns paid marked dis- 
regard to the importunity of such men, and would not appoint any one whom 
he did not believe to be fully competent. In one case I suggested to him, to fill 
a judicial position, one whose competence no one who knew him would venture 
to deny, and he declined to appoint him. I may speak of the case now without 
risk of doing any harm. I suggested that the late Mr. Benjamin should be ap- 
pointed to the bench —a man whom I was anxious to have seen among the 
judges of England, and who to my knowledge would have felt himself honored 
by being placed among them. But Lord Cairns refused to consider his claims, 
and he refused on grounds which I can not help admitting were at the time 
urgent and forcible, and would, by most men, be held to be conclusive. Iam 
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sure that in not appointing that eminent person Lord Cairns acted against his 
own wishes, and on the purest and most patriotic motives.”’ 


What Lord Coleridge doubtless meant was that the appointment to a 
judicial position of one who had successively held the offices of Attor- 
ney-General, Secretary of War and Secretary of State, of the late 
Southern Confederacy, would have displeased the then government of 
the United States. Whatever the real reasons were, and however poli- 
tic, we know that the English Bench thereby lost one who would have 
made an admirable judge. 


Constructive Notice. — Referring to our recent article by Mr. Wade 
upon this subject,! the Daily Register (New York), says: — 


“Mr. Wade, in his article on constructive and actual notice, in the last num- 
ber of the AMERICAN Law REVIEW, touches upon the same subject, though 
rather with reference to his main object of obliterating the distinction between 
these two kinds of notice. 

‘“We are inclined to think that Mr. Wade’s treatment of the distinction 
would have been more satisfactory, or rather, we should say, more close to the 
real law, if he had limited his statements to special cases, as they actually 
occur in practice, instead of seeking for a generalization too much independent 
of them. His view is, that the distinction between actual and constructive 
notice has no significance except in rare cases, namely: Where a statute, or 
some fixed rule of common law, demands actual notice; and that even in these 
cases notice of a character that fully meets the best definitions of constructive 
notice will be, and has been, held sufficient. But it is precisely where some 
‘fixed rule of common law’ requires actual notice that the distinction is most 
important; and, indeed, it is owing to such requirements that ithas arisen. To 
ignore the distinction would be a very unsafe guide for the practitioner in 
bringing an action, or for counsel in trying a case; for if we examine with suffi- 
cient care and patience a great number of instances requiring notice of either 
kind, we shall find a very radical distinction maintained with remarkable uni- 
formity. 

“The word presumption, which oscillates between these two classes of 
notice, introduces confusion as to the boundary line. Actual notice may be 
presumed instead of being directly proved, but it is none the less actual. The 
presumption in such case is an inference of a fact. Constructive notice is said 
to be presumed, but the presumption there is a fiction irrespective of the fact. 
Circumstantial evidence may show actual notice, but after the circumstantial 
evidence has been given the adverse party is free, even though not contradict- 
ing the circumstances in evidenee, to deny that he received notice and to give 
direct evidence to the contrary. Constructive notice may also be proved by 
circumstantial evidence, but in this class of cases the adverse party is limited 
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to disproving the circumstances. In fact, constructive notice is not necessa- 
rily notice at all; the notion of notice is a fiction in this phrase. The doctrine 
of constructive notice is that a person may so conduct himself that the court, 
for the protection of the rights of third persons, must treat him, and may 
equitably treat him, as if he had had notice, entirely irrespective of whether he 
did so. Itis like a great many other things called constructive in the law, which 
are merely the legal consequences which would have attended the fact had it 
existed, constructed on the basis of other circumstances than the existence of 
any such fact. 

‘‘ Notwithstanding the confusion in the language of the cases which Mr. Wade 
has so well brought to light, he who would apply the rule involving these ques- 
tions, will find no little advantage in making the distinction in his own mind as 
clear and strong as possible, and realizing that where you can prove actual 
notice there need be no question of constructive notice; and that where con- 
structive notice can be established the disproof of actual notice is irrelevant. 
To say that notice to a partner or agent is constructive notice is only to con- 
fuse the subject. It is no more constructive notice than a letter written by the 
agent in the course of his business constructively binds the principal ; it is in 
law the act of the principal, and is his actual, not his constructive, communica- 
tion. 

“The distinction between actual and constructive notice, both in the princi- 
ples of equity and in the rules of evidence, is found, after dealing with a sufti- 
cient number of cases, to be as clear and strong as the distinction between an 
assignment by the act of the parties and a transfer by operation of law, or be 
tween an express admission and an equitable estoppel, or an officer de jure and 
an officer de facto, or between a thing that is red and one that is made to look 
red by throwing a red light upon it.” 


In another editorial on the same article in the same paper, the fol- 
lowing observations are made: — ga. 


‘*Mr. Wade’s critical objections to legal definitions, in his article on Actual 
Notice, in the current number of the AMERICAN Law REVIEwW,! are very well 
put, and point to the same conclusion as the pithy saying of an English Judge — 
that ‘nothing is so dangerous as a definition.’ And yet, in law, hardly any- 
thing is so desirable. 

‘In other departments of knowledge definitions are means of instruction; 
in the law they are often the necessary test in practice. In other words, in the 
law, to determine whether a particular person has a particular right, the defi- 
nition of that right is often the necessary instrument of arriving at a practical 
conclusion; and in this respect law differs from almost every other practical 
science. 

** Nothing is more difficult, however, than to frame a safe definition, because, 
as in one sense may truly be said, he who frames a definition of an abstract 
term—as most of the terms used in law are— is not describing an external 
thing, but contemplating and defining his own conception of that thing, or of a 
relation of things; and unless his conversance with concrete instances has been 
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very large, his conception will be apt to be lacking in some important element. 
Almost any word will afford a good illustration of this. For instance, ‘ piracy’ 
was defined by no less an authority than Justice Story as ‘robbery upon the 
high seas,’ If we could ask Justice Story if a robbery committed, for instance, 
by one emigrant passenger upon another in the steerage of a ship at sea would 
be piracy, what would be his answer? It is not improbable that his answer 
would disclose that this was an act not at all within his conception, and that 
when he used the words he did, it did not occur to him that they necessarily 
included this conception. 

“The different elements which may enter into the conception entertained by 
different jurists, as suggested by the same legalsterm, are well illustrated in this 
same connection by the fact that Greenleaf, if we recollect right, includes, in 
his definition of piracy, a descent upon the coast from a vessel with the com- 
mitting of robbery on land, while Sir James Stephen intimates that, in his 
thought, the wrongful taking control of a vessel is an invariable element in 
piracy. Each of these two authors had a conception awakened in his mind by 
the term piracy, which was not awakened in the mind of the other: and Mr. 
Wade very well says that ‘it is equally unfair to criticise or to adopt as defi- 
nitions the generalizations indulged in by the courts when they encounter 
phrases which they are called upon to construe. It is unfair to criticise, be- 
cause the important matter for the consideration of the court is the appli- 
cation of the phrase construed to the case at bar, and consequently the definition 
resorted to is correct, if, as applied to that case, it enables the court to give a 
sound reason for a just conclusion. It is unsafe to adopt definitions formu- 
lated for special application, and attempt to apply them generally. The judge, 
in writing an opinion, can not be expected to compose an exhaustive treatise 
upon every branch of the law touched upon. It is sufficient if he gives the law 
of the case correctly. And though he may discuss general principles ever so 
cautiously, he can not disencumber his mind of the reflection that they are lim- 
itedin theirapplication to the case, with all its special circumstances.’ ”’ 


Lorp Cains. — This distinguished ex-Chancellor of England died on 
April 2. Among the notices which we have seen of him in our English 


exchanges, the following from the Law Journal, is perhaps the most 
readable :— 


“The death of Lord Cairns, who was the greatest of living English lawyers, 
at an early age compared with the average years of successful public men, 
is the last evidence of the physical weakness with which his career was weighted 
throughout. If he had lived, he would probably never again have taken his 
seat on the woolsack. Deafness, arising from ‘ivory in the ear,’ had of late 
years been added to the infirmity of the chest from which he suffered all his 
life. Upon the last occasion on which he sat in the House of Lords for the 
purpose of taking part in the rehearing of an appeai which, on the original 
hearing, had equally divided the law lords, he found it necessary to sit close 
to the bar of the House, and even in that position was obliged to ask the 
counsel being heard to raise his voice. At one period of his life Lord Cairns 
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was practically kept alive by breathing inhalations prescribed for him by a 
well known specialist in asthmatic disorders. His health, therefore, was a suf- 
ficient explanation of the intervals between his public appearances, and of the 
comparative rarity with which his name appears in the ‘Reports’ for the nine- 
teen years during which he was in a judicial capacity. It was only with great 
care that he was fit for his duties at all, although he was at no time at all like 
an invalid either in appearance or in habits. During a large partof his practice 
at the bar he invariably refused briefs for Saturday, and on that day gave him- 
selfa holiday, which he usually spent in the hunting field. The long vacation 
generally found him on the moors of Scotland. After his elevation to the bench 
it was again in the interest of his health that he took up his residence at Bourne- 
mouth, and it is well known that the same consideration made it necessary 
for him to resign the Conservative leadership in the House of Lords. Asacom- 
pensation for this lifelong drawback, his powers matured quickly and his op- 
portunities came early. He was a Queen’s Counsel at the age of thirty-seven, 
and her Majesty’s Solicitor-General before he was forty. 

‘The place which history willassign to Lord Cairns will probably be that of 
the greatest lawyer on the English bench of his generation. The late Mr. Ben- 
jamin, whose capacity for passing a judgment and impartiality in the matter 
will not be questioned, pronounced Lord Cairns the greatest lawyer before 
whom he had ever argued a case; and Lord Bramwell is known to have a very 
high estimate of his powers. The attribute in which Lord Cairns excelled was 
lucidity. The most complex legal problem presented no difficulty to him, and 
it passed out of his hands placed by his mere statement in so simple and clear 
a light that the wonder was why there could ever have been any difficulty about 
it. Readers of his judgments are like those who look for the first time on a 
simple mechanical contrivance producing great results: — 


The invention all admire, and each, how he 

To be the inventor missed ; so easy it seemed 

Once found, which yet unfound most would have thought 
Impossible. 

Lord Cairns made no display of a depth of reading like that of a Willes ora 
Blackburn, although he was far from deficient in learning. Case law a man of 
his powers could afford to despise, and even when at the bar he was in the 
habit of citing no cases until he had exhausted the principles of the argument, 
when he would mentioa the names of the authorities, illustrating his proposi- 
tion. Much of the logical precision which distinguished him in the statement 
of legal propositions was due to the fact, that, in the chambers of the late Mr. 
Thomas Chitty, at 1 King’s Bench Walk, he was well grounded in the practice of 
common law pleading, a training of which students at the present day are 
unfortunately deprived. Lord Cairns on the bench was not like the late Sir 
George Jessel, fond of bringing his own individuality to the front, or of expos- 
ing in his judgments the processes by which he arrived at them In delivering 
judgment, he was like an embodiment of the voice of the law, cold and imper- 
sonal, and suggested an intellectual machine upon which no sophism could 
make any impression, and which stamped the seal of the law upon what was 
obviously reasonable and just. Perhaps Lord Westbury was his equal in pene- 
tration and in clearness of expression; but either from his matter or his manner 
he did not carry the same inexorable conviction. An example of the high esti- 
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mate he had of the high dignity of judicial proceedings was supplied at the time 
of the addition of the lords of appeal to the House of Lords. One of the new 
lords of appeal had acquired in a Court, in which speed was considered rather 
than orderliness, the habit of interrupting the arguments by questions in the 
nature of ‘posers.’ On his reverting to this habit in the House of Lords, Lord 
Cairns interposed from the woolsack before the question could be answered 
with the words: ‘I think the House is desirous of hearing the argument of 
counsel, and not of putting questions to him.’ The interposition was made by 
Lord Cairns in a voice not musical, like that of the late Chief Justice Cockburn, 
but possessing with his the quality that it could not be gainsaid. Lord Cairns 
is said to have had no humor, but it was rather that he did not show it on the 
bench, where he considered it out of place. On occasion he could use all the 
weapons of rhetoric in Parliament, and when anything occurred to melt his 
cold, impassive, exterior, he showed that the true fire of the orator was within 
him, but usually repressed. Itis remarkable, but not unprecedented, that a man 
who succeeded so admirably as a speaker should have begun with a constitu- 
tional diffidence. So impressed was he with his deficiency in nerve, that at the 
beginning of his career at Lincoln’s Inn he considered himself fit only for 
chamber practice, and actually for some time confined himself to conveyancing. 
The late Vice-Chancellor Malins, in whose chambers he read, and who is 
said never to have quite forgiven his pupil for not making him a Lord Justice, 
probably disabused him of this want of confidence so far as to induce him to try 
his fortune at the bar. Certain it is that when he once had briefs he was never 
without them; for, as he himself described his early beginnings, he came from 
Trinity College to London without a friend. Mr. Gregory, of Bedford Row, 
gave him his first brief, and never afterwards deserted him. Lord Cairns was 
one of the few judges not being Chief Justices who have taken a peerage 
while on the bench; but even his success at the bar did not leave him rich 
enough to accept it, and he would have rejected it but for the fact that a rich 
relative came forward and endowed his peerage for him. 

‘‘ Lord Cairns can not be said to have been a popular Lord Chancellor. His 
manner was not sympathetic, and he was asincere professor of a gloomy reli- 
gion, which he introduced even into his social entertainments. Like Lord 
Hatherley, and his political rival, Lord Selborne, he taught in the Sunday- 
school. He interested himself in benevolent projects, and sometimes took the 
chair of Exeter Hall. Perhaps his good nature in these matters was unduly 
trespassed upon on one occasion, when an enterprising promoter of a charity 
distributed circulars — particularly in the neighborhood of Lincoln’s Inn, the 
Temple, and Bedford Row — with the Lord Chancellor’s autograph in the corner 
of the envelope, and his crest on the seal. The only weakness of which Lord 
Cairns has been accused was that he was ‘justly vain’ of the spotlessness of 
his tie and bands in court, and of the ‘ nice conduct’ of the flower in his button- 
hole, when in the attire, to use the words of his political chief, ‘ which denotes 
festivity.’ During his first brief tenure of the woolsack in 1868, he appointed 
Vice-Chancellor Giffard, Mr. Justice Hayes, Mr. Justice Brett (now the Master 
of the Rolls), and Baron Cleasby, as judges, the three last being created undera 
new act, with a view to election petitions; and from 1874 to 1880 he appointed 
Mr. Justice Archibald, Mr. Justice Field, Mr Justice (now Lord Justice) Lind- 
ley, Baron Huddleston, Mr. Justice Manisty, Mr. Justice Hawkins, Mr. Justice 
Lopes, Mr. Justice (now Lord Justice) Fry, Mr. Justice Stephen, and Mr. Jus- 
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tice (now Lord Justice) Bowen. He also advised the Prime Minister in the 
appointment of Lords Justices Baggallay, Cotton, and Thesiger. In taking part 
in the appointment of the brilliant son of Lord Chelmsford, whose services were 
too soon lost to the bench, Lord Cairns was able to some extent to heal the 
resentment caused by his having supplanted Lord Chelmsford, in 1868, when Mr. 
Disraeli succeeded Lord Derby as Prime Minister. Lord Chelmsford was then 
supposed to have said that he was dismissed in a manner in which a gentleman 
would not discharge his butler. Punch at the time endeavored to soften the 
blow with the joke that Disraeli had erected Cairns over Lord Chelmsford in 
honor of the ex-Chancellor. The sacrifice made to obtain Lord Cairns’ services 
shows how highly they were esteemed by Mr. Disraeli. In one important branch 
of the duties of a chancellor, namely, the choice of county court judges — Lord 
Cairns hardly showed the same happy inspiration as his party leader in the 
choice of his subordinates. Some of these appointments were much criticised. 
They were Judge Cooke, Judge Turner, Judge Bedwell, Judge Leonard, Judge 
Lloyd, Judge Price, Judge Woodforde, Judge Ffoulkes, Judge Giffard, Judge 
Lushington, Judge Griffith, Judge Beresford, Judge Bacon, Judge Metcalf, and 
Judge Rogers. Of those which were criticised it may be said of some at 
least that the result has not justified the criticism. In another important 
branch of the duties of a Chancellor, Lord Cairns left his mark permanently on 
the legislation of the country. The only act to which his name became actu- 
ally attached was an act allowing chancery judges to give damages in lieu of 
an injunction or specific performance, which has met the fate of repeal by a 
Statute Law Revision Act. Ona small scale it anticipated the Judicature Acts, 
a series of statutes in which Lord Cairns had a very great share, having been 
chairman of the Judicature Commission, which reported in 1869, and Chancei- 
lor when the Acts first came into operation. The chief points in the Judica- 
ture Acts in which his influence was felt was the restoration of the House of 
Lords as the final Court of Appeal, from which position it had beer displaced 
by Lord Selborne’s Judicature Act of 1873. In making this alteration Lord 
Cairns forgot to alter Lord Selborne’s nomenclature, so that we have a Supreme 
Court of Judicature which is not supreme, and a Court of Appeal which has 
another Appeal Court over it. Towards the close of his career Lord Cairns 
returned to his first love, conveyancing, and passed through the House of 
Lords the Conveyancing Acts of 1881 and 1882, and the settled Land Act of 
1882, — measures which in part he attempted to introduce in the House of Com- 
mons as early as 1858. When Lord Cairus first became Chancellor in 1868, 
there were no less than five ex-chancellors — namely, Lord Brougham, Lord St. 
Leonards, Lord Cranworth, Lord Westbury, and Lord Chelmsford, although 
Lord Brougham and Lord Cranworth died in that year. It happens that by his 
death there is not now one ex-Chancellor, so that the necessity for the re-ar- 
rangement of the House of Lords as an appellate court, by the creation of Lords 
of Appeal, which he carried out, is now fully apparent and will be fully tested. 
Probably Lord Cairns will be missed in public life more by Lord Selborne than 
by any one else. Frequently opposed at the bar and in Parliament, associated 
together on the Judicature Commission and in other consultations for the 
reform of the law, and both men of earnest purpose, each had that perfect con- 
fidence in the other which is so desirable between political opponents, in the 
public interest. The public loss is very great, because at the moment, among 
the lawyers of his party it is not easy to point out a worthy successor. 
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AMERICAN DECISIONS DIGEST, VOLUME 2. — Digest of the American Decisions, and Index 
to the Notes thereto, with a Table of the Cases Reported in Volumes Thirty-one to Sixty 
inclusive: 1837-1854. Vol. II. By A.C. FREEMAN, Counselor at Law. San Francisco: 
A. L. Bancroft & Co. 1885. 


We do not know of any digest which is better constructed; and there is cer- 
tainly none which opens up to the practitioner such a treasure-house of case 
law. Within the compass of this volume, which embraces thirty volumes of the 
American Decisions, the reader will find condensed statements of the law on 
almost any question which may arise within the range of his practice. 


MYER’S FEDERAL DECISIONS, VOLUME 7. Federal Decisions. Cases Argued and Deter- 
mined in the Supreme, Circuit and District Courts of the United States. Comprising 
the Opinions of those Courts from the time of their Organization to the Present Date, 
together with Extracts from the Opinions of the Court of Claims and the Attorneys-Gen- 
eral, and the Opinions of General Importance of the Territorial Courts. Arranged by 
WILLIAM G. MYER. Vol. VII. Constitution and Laws—Contractor. St. Louis, Mo.: 
The Gilbert Book Co. 1885. : 

This volume concludes the title of Constitution and Laws, and also that of 
Consuls and Ministers. The decisions on the subject of Removal of Causes to 
the Federal courts are embodied init. We can recommend this work to the 
attention of the profession, feeling sure that a careful examination of the plan 
upon which it is constructed, and a careful attention to the fidelity with which 
the work is performed, will lead to its unqualified approval. 


NEW YORK COMMON Law REPORTS, VOL. 15. — Reports of Cases Adjudged and Determined 
in the Supreme Court of Judicature and Court for the Trial of Impeachments and Cor- 
rection of Errors, of the State of New York. With copious Notes and References, Tables 
of Citations, etc. By EDWIN BURRITT SMITH and EARNEST HITCHCOCK, Counselors 
at Law. Book XV. Containing Hill’s Reports, Volumes 1+. The Lawyer's Co-operative 
Publishing Company: Newark, Wayne County, New York. 1885. 

This very important work is, like the United States Supreme Court Decisions 
published by the same company, making steady progress. As the work ad- 
vances, the value of the cases increases. One detects in this volume many 
familiar faces, in such cases as People v. McLeod, People v. Mercein, Mayor of 
New York v. Furze, and others. We note with pleasure that there is appended 
to nearly every case a note referring to numerous subsequent decisions in the 
same State, in other States, and in the Federal courts. 


HUBBELL’s LEGAL DIRECTORY FOR LAWYERS AND BUSINESS MEN. Vol. XV. 1884-85. 
J. H. Hubbell & Co.: New York. 


This work has so long been before the public and is so deservedly esteemed 
that we need not quote the whole title. ‘‘ Hubbell” is a familiar word with 
lawyers. We have often spoken favorably and justly of it. For ordinary col 
lections one can seldom go amiss in choosing from the list of names furnished 
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for all cities and towns of any importance. At least such has been our experi- 
ence these many years. The compiler, we know, is very careful in the admis- 
sion of names to his list, and dees not hesitate to drop promptly any in regard 
to whom he has been misled, or who have lapsed from an upright course. 
None of these lists are stereotyped like some which we ought, perhaps, to 
name. 

The synopses of the collection laws of the various States and Canada are, 
many of them, certainly admirably made. With successive numbers these syn- 
opses have been bettered till now they are alone worth the cost of the work to 
a lawyer in active practice. 

The present number appears fully up to the grade of its predecessors. 


CAREY’S FORMS AND PRECEDENTS.—Forms and Precedents. Embracing the Following 
Subjects: Pleadings and Practice in Courts of Equity, Admiralty and Common Law; 
Proceedings in Orphans’ Courts; Statutory Proceedings; Patents, Trade-Marks and 
Copyrights; Contracts and Conveyancing; Wills, etc. Compiled and Edited by JAMES 
CAREY, JR., and FRANCIS KING CAREY, of the Baltimore Bar. M. Curlander, Baltimore, 
1885. 

We understand these forms to be adapted chiefly to the courts, State and 
Federal, sitting within the State of Maryland. Many of them are, however, 
forms of deeds of conveyance, of mortgage, of bonds, and of agreements in 
special cases. The subject of procedure in the courts is regulated to such an 
extent by statute that we are not prepared to say to what extent these forms 
would probably be practicable in other States. One of the compilers of this 
work has: already been introduced to our readers by an able article on the dis- 
position of bodies after death.! The book is well printed. 


POMEROY’S ESTEE’S PLEADINGS. Pleading, Practice and Forms, adapted to Actions and 
Special Proceedings under Codes of Civil Procedure. By MORRIS M. ESTEE, Counselor 
at Law. Third Edition. Revised, Enlarged and Rewritten. By CARTER P. POMEROY, 
Counselor at Law. In Three Volumes. San Francisco: A. L. Bancroft & Co. 1885. 


This work has been very useful and popular. The first and second editions 
have had a wide circulation, and therefore it does not seem necessary to speak 
at very great length concerning its character and scope. It is the only extended 
and thoroughly practical work upon code pleading of which we have any knowl- 
edge. The work of the late Dr. Pomeroy (father of the editor of the present 
work), and also that of Judge Bliss, dwell on the principles, but do not give the 
extended practical illustrations, and especially the forms, which are to be found 
in this work. Although this work is primarily adapted to the code of procedure 
of California, which has been enacted in Oregon, Nevada, Utah, and in the other 
territories of the Pacific Slope, it is almost as well adapted to the code of 
New York, to that of Missouri, and to those of other so-called ‘* Code States.”’ 
The present editor has made an effort to enlarge the original scope of the work 
and to enhance its usefulness, by incorporating in it a large number of new 
forms adapted to the needs of the profession in all of the code States and Ter- 
ritories. The revision seems to have been quite extensive, and we are glad to 
see from the preface that ‘‘ the citations have been carefully compared and veri- 
fied by reference to original reports.’’ It is printed in the same excellent style 
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as the other recent publications of the same house, and altogether it is one of 
the most useful publications which have been recently issued. 


AMERICAN DECISIONS, VoL. 61. The American Decisions, Containing the Cases of 
General Value and Authority, decided inthe Courts of the Several States, from the 
Earliest Issue of the State Reports to the Year 1869. Compiled and annotated by A. C. 
FREEMAN, Counselor at Law. Vol. LXI. San Francisco: A. L. Bancroft & Co. 1885. 


The decisions reprinted in this volume were mostly rendered during the year 
1854. These volumes do not seem to be covering as much ground chronologi- 
cally as they formerly did. At this rate a hundred volumes will probably be 
issued before the year 1869 will be reached, where the series will connect with 
the American Reports. Whether the publishers will stop at that point, as was 
their original plan, remains to be seen. Their successive volumes are now 
much more extensively annotated than are the American Reports, and, withsuch 
a trained corps of editors and annotators, they may feel that they can better sat- 
isfy the wants of the profession by bringing their work down to the present 
time and continuing it from year to year. Many of these notes are short treat- 
ises on important legal topics. Among them we notice one on page 53 on the 
subject of the admissibility of threats in trials for homicide; another on page 
125 on amendments in proceedings by attachment; another on page 151 on un- 
lawful arrests; another on page 459 on the vacating and annulling of divorces; 
another on page 586 on the subject of who is the head of a family; another on 
page 655 on the distinction between kindred of the whole and half blood in 
respect of the law of inheritance; another on page 688 on mechanics’ liens. It 
must be borne in mind that each of these notes, and many others not men- 
tioned, are several pages in length. 


UNITED STATES SUPREME COURT REPORTS, COMPLETE EDITION. United States Supreme 
Court Reports, Vols. 86, 87, 88,89, Embracing all Opinions in 19, 20,21 and 22 Wallace, 
with Others. Cases Argued and Decided in the Supreme Court of the United States in the 
October Terms, 1873, 1874. Complete Edition, with Head-Lines, Head-Notes, Statements 
of Cases, Points and Authorities of Counsel, Foot-Notes and Parallel References. By 
STEPHEN K. WILLIAMS, Counselor at Law. Book XXII. The Lawyers’ Co-operative 
Publishing Company: Newark, Wayne County, New York. 1885. 


The publishers of this very important series are now able to issue a circular 
announcing that their labors are drawing to an end, in which they Say : — 


“‘ Of the one hundred and five volumes of United States Supreme Court Reports under- 
taken as the original scope of our work, we now have the ninety-fourth in press, and begin 
seriously to think of the end, Our general index digest will include all cases decided by the 
court to the date of its final going to press, to wit: all the decisions of the court to and in- 
cluding those of the present term, so far as then published, with reference to all editions. 
Hundreds of patrons have asked us to continue our reporting to include the present term, 
and beyond, in order that their series may be kept uniform. We have decided, therefore, 
to take a vote. If, in response to this, a large proportion of our subscribers sign and return 
to us the appended request, we will do so, and notify them accordingly atonce. Beyond the 
one hundred and fifth volume there will be, including the present term, enough matter for 
two more books, eight volumes. If we continue at all, it is our intention to carry on this 
work in the very best manner possible, with notes and citations, and make it complete and 
true in every particular. Our friends have become fully acquainted with our work and 
manner of fulfilling our contracts, and, we hope, do not need further proof of our thorough 
and painstaking way of doing it. Please advise at once and oblige.” 


We may, perhaps, add to the above that when the publishers reach and com- 
plete volume 105 of the official series, their work will connect with the 
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Supreme Court Reporter, published by the West Publishing Company, of St. 
Paul, and sold, when bound, at $1.50 per volume. As many members of the 
profession have the bound volumes of that work, it will be a question whether 
they will desire to have this series continued. In favor of continuing it, it may 
be said that its learned editor finds time to annotate quite extensively the vari- 
ous decisions reported. We notice that his annotations in the present volume 
are more numerous than they seem to have been heretofore. On the other 
hand, their type is smaller, and seemingly more crowded together than that 
employed in the Supreme Court Reporter. Whichever course the publishers of 
this series take, they well deserve the thanks of the profession throughout the 
Union for having placed within their reach the decisions of the National 
court of last resort, faithfully reported and very considerably annotated, at the 
almost nominal price of $1 per original volume. 


SMITH’S LEADING CASES. A Selection of Leading Cases on Various Branches of the Law, 
with Notes. By JoHN WILLIAM SMITH, of the Inner Temple, Esq., Barrister at Law. 
American Editors, J. I. CLARK HARE, and H. B. WALLACE. Eighth American Edition, 
from the Last English Edition by Willes, Keating, Maude, Chitty, Collins and Arbuth- 
not, Esqs. With Additional Notes and References to American Decisions. By Hon. J. 
I. CLARK HARE, Lucius S. LANDRETH and FRANCIS A. LEwIs, Esqs., of the Phila- 
delphia Bar. Intwo Volumes. Philadelphia: T. &J. W. Johnson & Co. 1885. 

The title page of this work states that it is in two volumes, but it is really 
in four volumes. It is not proposed to offer any observations upon its gen- 
eral character except to say that its popularity seems perenuial, and that it 
has outlived many legal treatises by standard authors and bids fair to outlive 
many others. It is constantly cited by the courts of Westminster Hall and by 
all of the American courts. Whom the gods love die young, and the fate of 
the author of this work, who died at thirty-seven, seems to verify this saying. 
His work is so excellent that it affords the stem to which has been attached a 
vast accumulation of annotation and commentary by subsequent editors, 
English and American; so that the table of cases to the present edition shows 
that the enormous number of twenty-two thousand have been cited. The law 
student who wishes to acquaint himself with many of the most essential prin- 
ciples of the law, together with their applications and exceptions, delineated 
by the hand of a master; the practitioner who in some difficult situation 
wishes to find something secure on which to plant his feet, the judge who 
wishes to reassure his recollection of some important principle before com- 
mitting his judgment to writing, — may equally profit by the use of this work. 
It stands in rank with the great works upon English law; with those of Black- 
stone, Kent and Story. Able and skillful men were long ago employed by the 
present publishers to prepare successive American editions. Among them were 
Hon. J. I. Clark Hare, Horace B. Wallace, and John William Wallace. Of 
these the Wallaces have gone to their rest, but Judge Hare still survives to re- 
vise his notes in the present edition. The deceased editors are succeeded by 
Lucius S. Landreth and Francis A. Lewis, who have revised and in some cases 
rewritten the notes of the Messrs. Wallace. 

The learned editors state that it has been their aim to make the present 
edition superior to its predecessors, by striking out such notes as, owing to 
changes in the law, had become obsolete as authority, and by adding such de- 
cisions as seem to elucidate the principies of law set forth in the leading cases. 
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We can credit their statement that ‘no effort has been spared to make the 
notes complete, by gathering all the authorities from all the States, so as to 
render the work as useful to the practitioner in one part of the country as in 
another.’’ It is known that some of the references in previous editions were, 
by reason of clerical or typographical errors, inaccurate. We are glad to hear 
the present editors say that “ the old references have all been carefully verified, 
and are now believed to be correct.’’ The editors also state that a table of the 
cases cited in the American notes has been added and that a new index has been 
prepared. 

It is known to the law book trade, and perhaps also to some members of the 
profession, that this has been one of the favorite works of the old and highly 
reputable house whose imprint appears upon its title page. Its successive 
editions have had a wide circulation, and its extensive use has been very bene- 
ficial to American jurisprudence. We can trust to the reputation of the pub- 
lishers and the manifest fondness which they have always had for this work, for 
the assurance that this revision has been thoroughly and carefully made. 


HASZARD AND WARBURTON’S REPORTS. Reports of Cases Determined in the Supreme 
Court, Court of Chancery, and Vice Admiralty Court of Prince Edward Island, with a 
Table of the Names of the Cases Reported, a Table of the Names of the Cases Cited, 
and a Digest. Vol. I., 1850-1874, inclusive. By FRANCIS L. HASZARD, and A. BANNER- 
MAN WARBURTON, Barristers at Law. Printed and Published by JoHN CoomBs, 18 
Queen Street, Charlottetown, P. E.Island. 1835. 


We understood froma recent trade circular of Messrs. Little, Brown & Co., of 
Boston, that only two hundred and fifty copies of this volume were pripted, and 
that its price has been fixed at $9.00. We can understand why a small number 
should have been printed, but, with deference to the publisher, we think that twice 
as many should have been printed; since a large number will necessarily be 
taken by law libraries in England, Canada, the other British provinces and the 
United States. 

Prince Edward Island is chiefly known to American tourists as a summer 
resort. It has a charming summer climate and a most agreeable society. We 
believe that politically it is now a part of the province of Nova Scotia, as is also 
its eastern neighbor, Cape Breton Island. One who has been there can hardly 
imagine what use the honest inhabitants of that country can have for the law 
and lawyers. But it seems that they do have their controversies, and we 
apprehend that when a substantial right is infringed, true to the instincts of 
their sturdy ancestry, they will spend more money in obtaining redress accord- 
ing to law than their American cousins will. 

The Supreme Court of Prince Edward Island is composed of a chief justice, 
and two associate justices. The present bench is composed of the Hon. 
Edward Palmer, Chief Justice, and the Hons. James Horsfield Peters, and 
Joseph Hensley, Associate Justices. Judge Peters is entitled to be regarded as 
a veteran, for he has been on the bench since 1848. The Chief Justices, it is 
almost needless to say, have all been barristers at law, but, down to the time of 
the appointment of Judge Peters, the assistant judges were all laymen. The 
chief justices were all sent out from the old country until 1853, in which year 
Sir Robert Hodgson, a native, was appointed. The present Chief Justice, 
appointed in 1874, is also a native. 
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Seventy-nine cases are reported. In running down the table of cases cited, 
one is struck with the fact that few very recent cases are contained therein. 
Cases are cited from the Year Books, from Bulstrode, from Leonard, from Ven- 
tris, from Coke, from Strange, from Salkeld, from Dyer, from East, from the 
Term Reports, and so on down. The Law Reports are cited a few times. 
Many American decisions are cited. But it would seem that very few decisions, 
English or American, are cited which have been rendered within the last twenty- 
five years. This seems to be due to the fact that most of the opinions reported 
in this volume are those of Judge Peters, the veteran judge of the court already 
spoken of, and they begin with the year 1850 and end with the year 1874. The 
few opinions in this volume which were not rendered by Judge Peters, were, all 
of them, we believe, rendered by Judge Hensley. The work of these two 
learned judges seems to have been well and carefully done; and the reporters 
seem also to have done their work well. The opinions are not long, but yet not 
so short as to indicate hasty and ill-considered work. 

It would afford us pleasure, if our space -permitted, to refer at some length 
to the questions decided; but we find ourselves unable to do more than notice a 
few of them. In Mitchell v. Harvie,!a soldier confined in jail on charges of 
theft and assault, was released by order of the Lieutenant-Governor, but was 
not pardoned It was held that the person whose property had been stolen 
might maintain an action against the jailor for an escape; but as he failed to 
prove the larceny, he was non-suited. In White v. White,* a son was allowed 
to recover from his father for services rendered by the former to the latter after 
coming of age, the circumstances rebutting the presumption which usually 
obtains in such case that the services were gratuitous. 

In Trustees of St. Andrew’s College v. Griffin,’ it was held that a parol de- 
mise by a corporation is void, the court referring to the American rule to the con- 
trary, but adopting the English rule. In Weatherbie v. Green,‘ it was held that 
a discharge in bankruptcy in the province of New Brunswick could be pleaded 
in Prince Edward Island as a bar to a debt contracted in the former province. 
In Reg. v. Whelan,’ it is held that the discretion of allowing a criminal informa- 
tion to be filed will not be exercised where it appears that the prosecutor is not 
free from blame. In Reg. v. Thompson,*® it is held that the right to a jury de 
mediatate linque, if ever in existence in Prince Edward Island, was abolished by 
the statute known as the Jury Act. In Reg. v. Gorbet,’ an indictment was 
quashed because an agent of the prosecutor was on the grand jury which re- 
turned it. In Hodson v. Dodson,® the interesting question was mooted whether 
Judge Peters was disqualified to try the cause because of the fact that he was a 
shareholder in the Bank of Prince Edward Island to the extent of £600, which 
bank had a case against the same defendant, in which the same questions would 
arise, and upon the same evidence. Judge Peters, after examining the question, 
in an opinion of some length, concluded that he was not disqualified; but the 
Chief Justice, Sir Robert Hodgson, being of the contrary opinion, he declined to 
sit. The difficulty of the case was that the Chief Justice was himself disquali- 
fied, by reason of being the plaintiff’s uncle: and, as they were the only two 


1 p. 64. 


4 p. 97. 7 p. 262. 
2 p. 75. 5 p. 223. ® p. 282. 
3 p. 80. 6 226, 


1 


YUM 


BOOK REVIEWS. 461 


judges, we suppose the case went untried. We understand the rule to be that 
where the judge is disqualified by reason of being related to a party in interest, 
there is no provision for the trial of the cause before a judge who is not dis- 
qualified; he is bound to sit, although he is so disqualified. For this reason 
Chancellor Kent once sat in an important case where his brother was one of 
the parties in interest. In McKinnon v. Proud,!itis held by Hensley, J., that a 
writ of summons dated on Sunday is void, that a judgment and subsequent pro- 
ceeding founded thereon will be set aside, and that the date of the summons is 
not amendable. In McGill v. McWade,? the plaintiff recovered a verdict which 
was set aside as being insufficient, the costs to abide the event of the suit. On 
the second trial he again obtained a verdict, but for a smaller amount. It was 
held by Hensley, J., that, having failed to recover a larger amount on the second 


trial than on the first, the plaintiff was not entitled to recover the costs of the 
first trial. 


MYER’S FEDERAL DECISIONS. Cases Argued and Determined in the Supreme, Circuit, 
and District Courts of the United States; comprising the Opinions of those Courts from 
the time of their organization to the present date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys-General, and the Opinions of General 
Importance of the Territorial Courts. Arranged by WILLIAM G. MYER, Author of an 
Index to the United States Supreme Court Reports; also Indexes to the Reports of Ili- 
nois, Ohio, lowa, Missouri and Tennessee, a Digest of the Texas Reports, and Local 
Works on Pleading and Practice. Vols. 1,2,3,4,5,6 and 10. St. Louis,Mo.: The Gilbert 
Book Company. 1884. 

This work is already well known to the legal profession. It has been more 
extensively advertised than any law publishing enterprise of late years, not 
excepting the American Decisions. Sample sheets of it have been placed in 
the hands of leading members of the profession throughout the Union. It has 
met with the almost unqualified approval of professional criticism. We recail 
but one exception to this statement, and that was an article in the Kentucky 
Law Journal and Reporter, in which some exception was taken to the plan of 
the work. Contrary to the view there expressed, it seems to us that in the 
plan of the work lies its great excellence, and that this fact will soon 
become so obvious that this plan will be imitated in the republishing of series 
of State reports. 

The leading feature of this plan is, that the cases, instead of being printed 
chronologically, or in the order in which they have appeared in the official or 
other series of reports, are grouped according to the leading subject of each 
case, as in a digest or abridgment. That is to say, if we understand the plan 
correctly, all the decisions of the Supreme Court of the United States, with a 
few exceptions relating to matters of obsolete law, and some of the leading 
decisions of the Circuit and District Courts, are reported in full in this way, 
with the statement of facts, the reporter throwing into the text at appropriate 
places, in large italics, a short syllabus of what immediately follows; whilst 
decisions of the Federal Circuit and District Courts, of the Supreme Court 
of the District of Columbia, and of the Court of Claims, which are not deemed 
of prime importance, are collected under appropriate titles in the form of a 
digest. In its scope, this work, therefore, covers the entire field of Federal 
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jurisprudence, and embraces all the decisions of all the Federal courts, either 
reported in full, or abridged, or digested. 

In the general idea of reporting judicial decisions according to subjects, 
instead of reporting them chronologically, there is nothing new. Many of the 
early English reports, which date back almost two hundred years, are grouped 
in this way. Of this statement, the reports of Lord Holt and of Salkeld 
may be cited as examples. This plan of reporting was possible in the 
case of those reports, from the circumstances under which the reporting 
was done. Law reporting in those days was not mere book-making for 
money, but men learned in the law and possessing sufficient industry and skill 
attended the courts of Westminster Hall and took notes of the decisions of 
the judges. These notes must necessarily have been and were very brief, 
because short-hand reporting was not in vogue in those days, and the substance 
of what the judges said had to be taken down as best it could be in long-hand. 
It, therefore, required an able lawyer to be a good reporter; because what was 
taken down had to be taken down and dressed up very largely from memory, 
and unless the reporter understood the case, as only a good lawyer could 
understand what the judges decided, his report would be a very sorry affair, 
would do injustice to the reputations of the judges, and would lead to mis- 
chief in future cases by setting up erroneous precedents. Then, after the 
reporter had, in the course of years, perhaps in the course of a long profes- 
sional career, accumulated enough of these short reports to make a book, he 
or some one else would prepare them for publication, and would present them 
to the profession with the usual grandiloquent preface addressed ‘To the 
Reader.’ In arranging them for publication, it became obvious to the dullest 
editor that his reports would be much more convenient of use, and hence more 
acceptable to the profession, if he should arrange the cases according to their 
leading subjects; and hence we find that this was frequently done. Indeed, 
that great work of authority on the ancient common law, the Abridgment of 
Chief Justice Rolle, was to a considerable extent a collection of manuscript 
cases reported in this way, though with greater brevity than the ordinary 
reports. If we mistake not, the only ancient series of condensed reports 
to which the present work bears much resemblance is the abridgment 
of Scottish Reports, called Murrison’s Dictionary, which is, as we understand 
it, of equal authority in Scotland with Comyn’s Digest or Coke’s Reports in 
England, and which has entirely superseded the published reports, which it 
has grouped together, condensed and arranged according to subjects. 

Concerning the manner in which the work before us has been executed, a 
reviewer can not venture to say much; because it would take a very great deal 
of labor to go over any title in detail and make the necessary comparisons and 
verifications, It is sufficient for the present to say that the work seems to be 
faithfully done. Mr. Myer is not a novice in the work of compiling and abridg- 
ing. He made a digested index to the decisions of the Supreme Court of the 
United States, and he has digested those of other States; notably, he is the 
author of a very acceptable digest of the Texas Reports. Indeed, he has been, 
to the knowledge of the writer, engaged almost exclusively upon work of this 
kind for ten or twelve years, and this practice should have made him an expert 
in this kind of work. The publisher has, out of abundant caution and out of 
a desire to make the profession feel entirely certain that each title has been 
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faithfully prepared, found himself able to procure certain distinguished law 
writers, familiar with particular titles of the law, to examine the manuscript 
embracing the titles with which they were respectively familiar, and to certify 
to the judgment with which the author has selected the cases which were to be 
reported in full, and those which were digested merely, before sending it to the 
printer. In the first volume the subjects of Accounts, Arbitration, and Assign- 
ment bear the certificate of James Schouler. The subjects of Actions, and 
Appeals and Writs of Error are certified to by James L. High; those of 
Agency and Attorneys, by Melville M. Bigelow. The subjects of Volume VI., 
Constitution and Laws, bear the certificate of approval of Prof. William G. 
Hammond; that of Volume X., Corporations, is certified to by Benjamin 
Vaughan Abbott. 


BISHOP’S DIRECTIONS AND FORMS. — Pr tion and Def Practical Directions and 
Forms for the Grand Jury Room, Trial Court and Court of Appeal, in Criminal Causes, 
with Full Citations of Precedents from the Reports and other Books, anda General 
Index to the Author’s Series of Criminal Law Works. By JOEL PRENTISS BISHOP, LL. D. 
Boston: Little, Brown & Co. 1885. 


This volume completes the series of Mr. Bishop’s works on Criminal Law. 
The series now consists of six volumes: Criminal Law, in two volumes; Crim- 
inal Procedure, in two volumes; Statutory Crimes, in one volume; and the 
present work, in one volume. This volume contains an index to the whole 
series, as well as an index to this volume. The greater part of this work is 
devoted to the discussion of the principles which govern in the drawing of in- 
dictments generally, and to the matters to be attended to in drawing indict- 
ments in particular cases. Butitis not wholly taken up with these matters. 
The part which bears the somewhat indefinite title ‘‘ Before and After”’’ is de- 
voted to certain matters of procedure. The object throughout is to give such 
suggestions and precedents as will enable the practitioner to draw up in proper 
form any pleading or motion which he may have to make in the progress of a 
criminal trial, and on appeal or writ of error in a reviewing court. 

We are not prepared to express a very definite opinion as to the merits of this 
work. The homely adage that the proof of the pudding is in the eating must 
apply with greater force to a book of precedents and forms than to any other 
kind of law book. If we were to tender any criticism upon this work, it would 
be one which, in our judgment, applies to all of the works of the same 
writer: they are not sufficiently definite. There is throughout a vast attempt 
at generalization, in which the most important points are sometimes sunk to a 
general level with things which are comparatively unimportant. There is a 
general lack of clearly enunciated legal propositions. The author, seemingly 
conscious of the great difficulty of stating in small compass any rule of law 
which will be applicable in forty or fifty jurisdictions, seems at every point to 
be engaged in an effort to avoid stating anything which is definite. For 
instance, in section 1089, which happens to fall under our eye, the caption is 
*Diminution of Record and Certiorari.’”? Of course, the young practitioner 
wants to know what he isto do when he goes into an appellate court and finds 
his record imperfect or defective. Mr. Bishop neither tells him what to do or 
what not to do, but he avoids telling him either in the following language: 
‘A party not satisfied with the record returned, and alleging diminution of 
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record may, in a proper case, have a writ of certoriari to supply the defect.” 
But how is he to make the allegation, and what is a proper case? It is very im- 
portant for him to know that, in most courts of appeal, his allegations will 
receive no attention unless it is supported by aftiidavit. Mr. Bishop does not 
suggest such a rule, but in a foot-note refers to a Massachusetts case for a form 
of sucha motion, which case the young practitioner will probably not have in 
his library. Again, if the young practitioner seeks for aid in drawing his bill 
of exceptions, he gets no aid; but in a foot-note to section 1078 he is referred to 
anumber of precedents in different States. As an index to such precedents, 
the work is certainly valuable; but it sends the practitioner hunting for what 
he wants to find out, instead of telling it to him. Now, there are certain pit- 
falls which practitioners are constantly falling into in drawing bills of excep- 
tions, and the writer of sucha work ought, it should seem, to point them out. 
Among those which we happen to think of now are the following: The excep- 
tions to rulings made in the progress of the trial must show: (1) That the 
attention of the court was distinctly drawn to the propriety of the ruling by a 
seasonable objection; (2) that the grounds of the objection were distinctly 
stated; (3) that the objection was overruled; and (4) that an exception was 
taken at the time. An exception that the verdict is unsupported by substan- 
tial evidence is unavailing, unless the bill of exceptions, at the conclusion of 
what purports to be a recital of the evidence, states that this was all the evi- 
dence. Ifthe exception is to the giving or refusing of instructions, the bill of 
exceptions must set out all the instructions which were given. If it appear 
that instructions were given which are not set out in the bill of exceptions, it 
will be conclusively presumed that they covered the case, that they properly 
directed the jury upon all of the substantial questions of law rising upon the 
facts, and that they were a proper substitute for any other instructions which 
may have been requested and refused. In some jurisdictions it is absolutely 
essential, in order to save for review, on appeal or error, apy rulings which 
appear by the bill of exceptions, for the bill of exceptions to show that the at- 
tention of the court was specifically directed to such ruliugs by a motion for a 
new trial. It is also highly important for the practitioner to know that: in 
many, perhaps in most jurisdictions, a motion in arrest of judgment can not 
be used as a substitute for a motion for a new trial, but that it merely directs 
the attention of the reviewing court of the face of the record proper; and there- 
fore if no motion for a new trial be shown by the bill of exceptions, a motion 
in arrest of judgment, alleging errors in rulings which are so shown, will not 
enable the reviewing court to look at the bill of exceptions at all. Again, in 
some jurisdictions the time within which, after the rendition of the verdict, 
a motion for new trial must be made is prescribed by statute, and unless the 
bill of exceptions shows that the motion was made within this time, it will be 
disregarded and the bill of exceptions will be so much waste paper. There are 
rules of procedure in some jurisdictions still more technical, and which serve 
as pitfalls to the unwary practitioner, unless he is cautioned against them. 
One of these is thatif a motion in arrest of judgment is filed and overruled, a 
motion for new trial can not thereafter be made; and if the bill of exceptions is 
so inartificially drawn as to show that the motion in arrest was first made and 
disposed of, the motion for new trial, and with it the whole bill of exceptions, 
goes to the wind. Concerning these matters the practitioner gets no hint in 
the present work, and almost none in the author’s work on Criminal Procedure. 
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We could enlarge these observations upon other poitions of the Criminal 
Law series of this writer, if we had space to do so. We have followed him 
minutely over some subjects, examining every case cited by him. In so doing, 
we can not remember to have detected him in making a statement of iaw which 
is positively erroneous; but he seems to avoid this danger by avoiding definite 
statements. If we could compare a law book to a landscape painting, we 
should say that nothing so much resembles Mr. Bishop’s books as Corot’s 
paintings. Every one must remember what an entire absence of distinct out- 
tine there is in the landscapes of that great master. One gets a dim suggestion 
of a house, a tree, a hill, an animal; but he is to supply a vast indefiniteness 
by drawing upon hisimagination. Soit is with Mr. Bishop’s books. Theyare a 
cloudy outline of the law; a landscape dimly seen through a fog, or when the 
sun is eclipsed, or seen by a man whose eyesight is defective. 

Mr. Bishop is almost a monomaniac on the subject of Jiterary piracy. He de- 
votes a considerable portion of his preface to this subject, in which he declaims . 
vehemently against the pirates. Mr. Bishop, among other points in this tirade, 
says that ‘‘ the legal reviews will stand as guards about the thief to see that 
no hound pursues him.’? So far as this statement may be supposed to have 
any application to the AMERICAN Law REVIEW, we denounce it as being un- 
true. We have tendered Mr. Bishop the use of our columns in which to expose 
any piracy of his works, and have offered, in addition to this, to pay him for 
writing the exposure. The offer was declined, and we were at the same time 
abused for not turning ourselves into a literary detective force and exploring 
all the law books which have been written in the last twenty-five years to see if 
some one has not committed a literary piracy upon some one else. We know 
of no one who is committing piracy upon Mr. Bishop, and if any one is doing 
so and Mr. Bishop can prove it by the ‘‘deadly parallel column,’ our pages 
remain open to him for that purpose. We insist that it is the business of those 
who are the victims of piracy to expose the pirates, if such there be, and that 
neither the editors of legal periodicals, nor the judges, nor the lawyers, have 
anything to do with it, beyond refraining from purchasing and using the pirated 
book when the piracy is known. Mr. Bishop impairs his great influence and 
presents a spectacle of utter childishness in the positions which he takes on this 
subject. He is in danger of sinking the reputation of a great law writer into 
that of a common scold. 


LAWSON ON PRESUMPTIVE EVIDENCE. — The Law of Presumptive Evidence, Including 
Presumptions both of Law and of Fact, and the Burden of Proof both in Civil and 
Criminal Cases, Reduced to Rules. By JOHN D. Lawson, Author of a Similar Work on 
“The Law of Expert and Opinion Evidence.”” San Francisco: A. L. Bancroft & Co. 
1835. 

In a former number of this REview! we noticed at some length Mr. Lawson’s 
work on ‘‘ Expert and Opinion Evidence.’’ It will be a sufficient description 
of the present work to say that it is constructed upon the same plan as the 
plan of that work. The idea of the learned author is to give: 1. A series of 
rules and sub-rules. 2. Aseries of illustrations under each rule. 3. A discus- 
sion or commentary upon a rule and upon the particular illustration, showing 
the reasons for the rules themselves, and the grounds upon which the courts 
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have proceeded in giving particular applications to them. In his preface he 
says: ‘*The rules are those principles which, after an examination of all the 
works upon a particular subject, I have concluded are the law. The illustra- 
tions are all taken from decided cases, and are, therefore, open to examination 
and verification by the student or practitioner. The commentary shows the 
reasoning of the courts in the particular illustrations, and points out the con- 
flict of authorities wherever such conflict exists. * * * ‘What, under the 
circumstances of this case, are the presumptions to be drawn?’ is a ques- 
tion which arises constantly in practice. I have a hope that the number of 
future cases may be small which will not be found to fall in principle under 
one or other of the one hundred and thirty-nine rules contained in this book.” 

We hope so too; but we are afraid the hope will be disappointed. While we 
say this we feel disposed to accord to the author unstinted praise for what he 
hasdone. An examination of his one hundred and thirty-nine rules will have a 
tendency to discourage those who think that the principles of the law upon any 
given subject are capable of being formulated in alimited number of definite 
rules. The danger of attempting a legal definition has often been adverted to; 
and codifying is nothing more than defining. Now, what do we mean by the 
word defining? The etymology of the word indicates that it consists in tracing 
a boundary line around something, outside of which the thing defined does not 
exist. When, therefore, we define, we exclude. And herein lies the danger of 
attempting to define; for while we can see what we include, we do not see, 
in many cases, what we exclude, and we therefore exclude many things which 
ought to beincluded. In other words, the definer, or codifier excludes what- 
ever he is ignorant of, forgets, or overlooks. Take, for illustration, Mr. Field’s 
Civil Code, which the Legislature of New York has again and again tried to 
enact. It has been pronounced, and justly, a masterpiece of analysis. But, 
in order to be a good code, it must be something more than a masterpiece of 
anaiysis; it must be an epitome of universal legal learning. No one man ex- 
ists, ever has existed, or ever will exist, whose learning is large enough, and 
whose memory is retentive enough, to make such an epitome. A code must be 
a work of many minds, each mind that of a man very learned in some special 
department of the law. Even then it will not and can not be made perfect. 
The Code of Justinian was imperfect and in some points contradictory. Of 
Mr. Field’s code, nearly one-tenth in number of the sections have been proved 
by the unsparing criticisms of its opponents to embody imperfect statements 
of the law. The reason why it was possible to show this number of defects 
in it is simply this: that Mr. Field, though a very great lawyer, did not know 
all the law. 

It is no disparagement to Mr. Lawson to say that he does not know all the 
law, even concerning the subjects which he studies thoroughly and attempts to 
codify; and the present work is fruitful in illustrations of this statement. 
If we run down his list of rules, we shall see that many of them, if placed by 
themselves in a code, without commentary or explanation of their meaning, 
would be misleading to nearly every man, and in many cases even to learned 
men. The definition would have to be defined, and 4 commentary would be re- 
quired to define it. 

Take, for instance, Rule 2: ‘‘ There is no presumption of knowledge of pri- 
vate or foreign laws.’’ It is perceived that this rule really embraces two rules: 
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(1.) There is no presumption of knowledge of private laws; (2) there is no pre- 
sumption of knowledge of foreignlaws. Referring to the second of these rules, 
suppose the person to whom it is applied is himself a citizen of the foreign 
country, and that the contract concerned was made there, or was made here to 
be performed there; in such a case the rule manifestly does not apply, and there- 
fore away it goes as a rule. 

To continue further: if a law student were asked to give the leading rule 
concerning the burden of proof, he would say that the burden of proof is gen- 
erally upon the party who has the affirmative side of the issue. But Mr. Law- 
son says: ‘‘ Rule 5. The burden of proof is on the party to show a material fact 
of which he is best cognizant.’” Now, Mr. Lawson’s rule is not the leading 
rule concerning the burden of proof; it is.only a subsidiary rule, which is re- 
sorted to in doubtful cases, out of necessity, for the purpose of casting the 
burden upgn the party who does not have the affirmative side of the issue. We 
have no time to appeal to authorities, but we believe that the profession will 
recognize the general rule that whichever party alleges certain constitutive facts 
as the grounds of his action or defense, the burden is upon him of proving 
those facts. But in the course of the investigation the existence of a fact may 
be drawn in question which, from its very nature, is within the breast of the 
opposite party only; he must disclose this fact, or evidence will be admitted 
concerning it which would not be admissible under other circumstances; and 
where his refusal to disclose it is accompanied with moral turpitude, as 
in the case of the destruction or suppression of documentary evidence, even 
the place of such evidence may be supplied by artificial presumptions as to 
what the fact was. 

If we pass on to Chapter II., concerning the regularity of judicial acts, we tind 
that the first rule therein given is as follows: ‘‘Rule 8. Where a court having 
general jurisdiction acts in a case, its jurisdiction tc so act will be presumed.” 
This statement of a rule is frequently met with in the books, but we challenge 
it as being a very improper definition, and consequently as misleading. It is 
imperfect in this: it makes use of the term “general jurisdiction,’’ which is an 
artificial term, the meaning of which is not inferable from the ordinary import 
of the words. It would be better to use the term a superior court of 
record. In point of fact, there is not, either in England or in America,a 
single court of general jurisdiction, unless it be a court which possesses at the 
same time all jurisdiction over controversies which may be settled in judicial 
proceedings, without regard to person or place, civil and criminal, legal and 
equitable, original andappellate. Take, for instance, the former court of King’s 
Bench in England. It was such a court as would fall within the understood 
meaning of the words court of general jurisdiction. But its jurisdiction was 
not general; it was limited. It had no equity jurisdiction. It had no juris- 
diction of controversies relating to titles to land. It had, with limited excep- 
tions, no appellate jurisdiction. Pass over to the Court of Common Pleas. It 
had no criminal jurisdiction, except to punish contempts of its own dignity 
and authority. It had no superintending jurisdiction over inferior tribunals. 
It had no appellate jurisdiction. If we then go to the Court of Exchequer we 
find that, though it had a limited equity jurisdiction until this was abolished by 
statute, it had, outside of controversies relating to the King’s revenue, only 
a limited original common-law jurisdiction, and no appellate jurisdiction. 
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Moreover, the Chancery Court, though in many respects a higher court 
than any of the former, presided over by an officer higher in judicial rank 
than the Lord Chief Justice of the King’s Bench, had no common-law jurisdic- 
tion, either civil or criminal, but only a limited and special jurisdiction, sub- 
sidiary to that of the courts of law. Then the House of Lords, although the 
Supreme Court of Appeal of the Kingdom, had no original jurisdiction, except 
in certain cases chiefly relating to its own members. And yet, each of these 
courts, except possibly the last, passed under the definition of a court of general 
jurisdiction. But not one of them had general powers. The judicial power of 
the realm was divided and distributed among them, and among certain inferior 
and special courts or magistrates; and, except in certain cases of concurrent 
jurisdiction, the power possessed by the one was excluded from the others. If 
we try to apply this expression ‘‘ general jurisdiction ’’ to American courts, the 
greatest uncertainty will arise. 

This will be just as well illustrated by quoting the next rule which Mr. 
Lawson gives. It is really a qualification of the former. ‘‘ Rule 9. But where 
the proceedings are taken by an inferior court, or are under a_ special 
authority granted to any tribunal in a special case or for special pur- 
poses, or are not according to the course of the common law, the jurisdiction 
is not presumed, but must be shown.”’ This is a fair statement of the rule, as 
generally given in books of reports; but it is defective and misleadiug in the 
use of the clause, ‘‘or are not according to the course of the common law.” 
Instead of using this expression, the learned author would have made his defi- 
nition more accurate, if he had said, ‘‘or are not according to the usual course 
of courts of common law or chancery.’”? His own commentary shows that 
courts of chancery, when proceeding according to the usual course of such 
courts, enjoy the same presumptions in respect of their jurisdiction as courts of 
the common law when so proceeding. Mr. Justice Field states the qualification 
thus: ‘*When the special powers conferred are brought into action according 
to the course of that law, that is, in the usual form of common law 
and chancery proceedings, by regular process and personal service where a 
personal judgment or decree is asked, or by seizure or attachment of the prop- 
erty when a judgment in rem is sought, the same presumption of jurisdiction 
will usually attend the judgments of the court, as in cases falling within its 
general powers.’’! The Supreme Court of Appeals of Virginia, in a leading case, 
stated the proposition thus: ‘*Where a court of general jurisdiction has con- 
ferred upon it special powers by special statute, and such special powers are 
exercised judicially, that is according to the course of the common law and 
proceedings in chancery, such judgment can not be impeached collaterally.” ? 

Mr. Lawson does not seem to take the proper distinction between presump- 
tive evidence and evidence which, though relevant, does not reach the grade 
of presumptive evidence. We understand, and we understand Mr. Lawson to 
state, that presumptive evidence is of two kinds: 1. Evidence of a fact 
from the existence of which the law requires a certain conclusion to be drawn. 
2. Evidence of a fact from the existence of which the law permits a certain con- 
clusion to be drawn. The former are called presumptions of law, the latter 
presumptions of fact. Presumptive evidence which falls within the latter class, 
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we understand to be equivalent to prima facie evidence; and the meaning is 
that if the fact is shown from which the law permits a certain conclusion to be 
drawn, and no countervailing evidence is produced, the conclusion is estab- 
lished. Moreover, where the conclusion which the law permits the triers of 
the fact to draw from the existence of the other fact, is the main constitutive 
fact, upon which the plaintiff depends for a recovery; if the other fact is proved, 
what is termed a prima facie case is made out, sufficient to take the question of 
fact to the jury, no matter what may be the weight of the countervailing evi- 
dence. This will occur to the mind of every lawyer, if we suggest that an 
illustration of this statement arises in almost every action for damages for 
negligence. Whenever the law permits an inference of negligence to be drawn 
from certain facts, such facts are said to be prima facie evidence of negligence, 
or simply evidence of negligence; and this evidence is sufficient to take the 
case toa jury. So if,on the trial of theissue made bya plea of not guilty toan 
indictment, the State gives evidence of the existence of a certain fact, from 
which the law permits the jury to draw an inference of guilt, the State is said to 
make out a prima facie case. Butbecause the existence of a fact, if proved, 
will not be sufficient to make out a prima facie case, it does not follow that 
evidence of such fact is irrelevant, and hence inadmissible. Many facts which 
of themselves fall short of making a prima facie case, and hence fall short of 
reaching the grade of what is properly termed presumptive evidence, are rele- 
vant in connection with evidence of other facts, as tending to show that the 
evidence of such other facts is more or less probable. 

Now, it seems to us that Mr. Lawson fails to take the distinction between 
these two grades of evidence. Thus, in treating of presumptions in criminal 
cases, he lays down the following rules: — 


* Rule 104. — Proof of opportunity possessed by the accused to commit the crime may raise 
an inference that he is the criminal. But another may have had a better opportunity than 
even the accused; and the possibility of such a circumstance should weaken the presump- 
tion.” 

* Rule 106. — Proof of preparations on the part of the accused to accomplish the crime 
charged, or to prevent its discovery, or to aid his escape, or to avert suspicion from him- 
self, raises a presumption of his guilt.’’ 

** Rule 108.— Possession by the accused of the means for committing the crime charged 
raises a presumption of his guilt. And this presumption may be strengthened or weakened 
according to the occupation, character, or sex of the accused.” 

“ Rule 110.— From proof of a sudden change having taken place in the life and circum- 
stances of the accused subsequent to the crime, a presumption of his guilt may arise.” 

** Rule 111.— The fact that the accused has given false, inconsistent, or contradictory 
accounts of the circumstances of the crime, or of his relation to the act, raises the presump- 
tion that he is the criminal.” 

“ Rule 113.— Fear exhibited by the accused raises a presumption of guilt. But no pre- 
sumption can arise where the fear may be on account of another act or crime.” 

« Rule 114. —The flight of the accused, or his attempts to escape, raise a presumption of 
his guilt, unless it appear that the act was for another reason. 


Every lawyer of experience knows that not one of the facts above stated, 
standing alone, would authorize the judge to submit the question of the guilt or 
innocence of the accused to the jury. Let us take up some of these propositions, 
in their nakedness. Suppose the accused stands indicted for murdering A. B. 
by means of a certain poison. Suppose that the State gives evidence tending to 
show that the accused purchased from a druggist the same poison, and then rests 
its case. The court can not submit the question of guilt or innocence to the jury, 
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because the corpus delicti has not been proved. Suppose that a man is indicted for 
a certain crime.. When the case is called for trial the State’s attorney produces 
the jailor who swears that while the prisoner was in jail charged with the crime, 
he attempted to break the jail and escape; and the State thereupon rests its 
case. The court can not, for the same reason, submit the, question of guilty or 
not guilty to the jury. Suppose, again, that a bank in St. Louis has been robbed 
and bonds and currency of the value of a hundred thousand dollars have been 
taken therefrom; and that soon thereafter a small retail shopkeeper, living 
somewhere in St. Louis in a rented house, at a small rental, should purchase a 
lot on Lafayette Park, and begin the erection of a house to cost $20,000, and 
should also purchase a fine turn-out, and generally commence an expensive mode 
of living. Suppose that he should thereupon fall under the suspicion of the 
police, should be arrested and indicted for the crime. Suppose that at the trial 
the State should prove: 1. That the crime had been committed by some one. 
2. That, soon after the commission of the crime, the defendant, having hitherto 
lived in a small way, began the erection of a costly house, and entered upon an 
expensive mode of living; and, having proved this, should rest its case. We 
say that the judge would not be authorized to submit the case to the jury. We 
say further that, without something more being shown, evidence of the changed 
habits of life of the defendant would not even be admissible. A hundred men 
living in the same city might be indicted and convicted on such testimony, or 
else compelled to disclose their entire business affairs to the public, and reveal 
the honorable, though concealed sources of their sudden affluence. But in all 
these cases, if there were other evidence sufficient to raise an inference that the 
accused might be connected with the commission of the crime, then the matters 
of evidence alluded to might be relevant; they might properly be thrown into the 
scale against him, and he might properly be called upon to disprove or explain 
them. It thus appears that the facts stated in the rules above given do not con- 
stitute presumptive evidence at all. Theyare not sufficient of themselves, unre- 
butted, to make out a case of guilt. They are not even relevant, except where 
other circumstances exist which make them so. They lie upon the border land 
of admissible evidence, and in some cases they are not admissible at all. 

Mr. Luwson’s arrangement of his subjects does not seem to be happy. No 
particular reason appears why he should begin his book with the subject of 
presumptions of law and fact, and why he should end it with general rules as 
to presumptions. Neither do we think his work is characterized by the best 
analysis. Part I., for instance, relates to presumptions of regularity and in- 
nocence. The first chapter in this part treats of presumptions of the regular- 
ity of judicial acts; the second chapter, of presumptions of the regularity of 
official acts. But judicial acts are official acts; a judge is an officer; and the 
rule which upholds the validity of his acts until their invalidity appears, ap- 
plies equally to the Governor or tothe sheriff, and for the same reasons, though 
possibly not in the same degree. The third chapter of this part relates to pre. 
sumptions of the regularity of business and unofficial acts; the fourth, to 
presumptions of innocence in civil cases, and the fifth, to presumptions of 
marriage and legitimacy. Now,there is one general rule which covers and 
clasps all these matters, and that is, that whether the person be in an official or 
in a private station, and whether the proceeding be civil or criminal, there is 
always a presumption of right-acting and innocence until the contrary appears. 
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The presumption of the regularity of official acts is nothing more than a branch 
of the general presumption of right-acting which obtains in respect of all per- 
sons. The one is the rule, and the other is simply a specification. 

We also discover a tendency, and have pointed it out in two cases, to combine 
several distinct and analogous rules into one. 

Having found this much fault, we think that it is just to the learned author to 
say that his rules, in the particulars wherein they appear to be defective, are 
well explained and illustrated in the commentary and in the illustrations which 
he gives. They afforda most convenient subject index to his work; and whil€ 
many of them, standing alone, would be, from the very nature of the case, more 
than from a failure to make the best short statements which the subjects admit 
of, defective statements of the law, yet, taken in connection with the illustrations 
and the commentary, they will prove a most useful aid to the profession. But 
we think that the most important benefit to be derived from the construction of 
law books after this fashion, is a solution of the question of the practicability 
of codifying the leading rules of the common law; and we must say, as we 
progress in the examination of this subject, that the difficulties in the way of 
such codification seem to increase. 
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PREPARED BY GEORGE WALKER, ESQ., OF THE 8ST. LOUIS BAR. 


(The purpose of this department of the REvrew is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 

NAME, ABBREVIATION. - ADDRESS. PUBLISHED. PRICE. 
Alabama Law Journal. Ala. L. J. Montgomery, Ala. Monthly. 50 
Albany Law Journal. Alb. L. J. Albany, N. Y. Weekly. 1b 
American Law Record. Am. L. Rec. Cincinnati, O. Monthly.” 50 
American Law Register Am. L. Reg. Philadelphia, Pa. Monthly. 50 
Canada Law Journal. Can. L. J. Toronto, Can. contnigntiy. 
Canadian Law Times. Can. L. T. Toronto, Can. Monthly. 
Central Law Journal. Cent. L. J. St. Louis, Mo. Weekly. 25 
Chicago Legal News. Ch. “< N. Chicago, Ill. ae: 10 
Colorado Law Reporter. Col. L. Rep. Denver, Col. Monthly. 50 
Criminal Law Magazine. Cr. L. Mag. Jersey City. Bi-monthly. 
Daily Register. Daily Reg. New York. et 5 
Denver Law Journal. Den. L. J. Denver, Col. Weekly. 
Federal Reporter. Fed. Rep. St. Paul, Minn. Weekly. 50 
Internal Revenue Record. Int. Rev. Rec. New York. Weekly. 25 
Insurance Law Journal. Ins. L. J. New York. Monthly. 50 
Irish Law Times. Irish L. T. Dublin, Ireland. bee 
Journal of Jurisprudence. Jour. of Jur. Edinburg, Scotland. Monthly. 
Kansas Law Journal. Kan. L. J. Topeka, Kan. Weekly. 10 
Kentucky Law Reporter and _ : 

Journal. Ky. L. Rep. Louisville, Ky. Monthly, 50 
Law Journal, L. J. London, Eng. Weekly. 6a 
Law Times. Re Ee Scranton, Pa. Weekly. 
Lancaster Law Review Lan. L. Rev. Lancaster, Pa. Weekly. 

Legal Adviser. Leg. Ady. Chicago, Ill. Weekly. 

Legal Intelligencer. Leg. Int. Philadelphia, Pa. Weekly. 

Legal News. Leg. N. Montreal, Can. Weekly. 10 
Luzerne Legal Register. Luz. Leg. Reg. Wilkesbarre, Pa. Weekly. 10 
Maryland Law Record. Md. L. Kec. Baltimore, Md. Weekly. 10 
North-Western Reporter. N. W. Rep. St. Paul, Minn. Weekly. ps) 
New Jersey Law Journal. N.J.L. J. Newark, N. J. Monthly. 
Pittsburg Legal Journal. Pittsb. L. J. Pittsburg, Pa. Weekly. 

Pacific Reporter. Pac. Rep. St. Paul, Minn. Weekly. 25 
Reporter. Rep. Boston, Mass. Weekly. 20 
Supreme Court Reporter. Sup. Ct. Rep. St. Paul, Minn. 50 
Supreme Court Transcript. Sup. Ct. Trans. Des Moines, Iowa. ae 
Texas Law Reporter. Texas L. Rep. Austin, Texas. Monthly. 

Texas Law Review. Texas L. Rev. Galveston, Texas. bf 

Virginia Law Journal, Va. L. J. Richmond, Va. Monthly. 50 
Washington Law Reporter. Wash, L. Rep. Washington, D.C. Weekly. 10 
Weekly Law Bulletin. Week. L. B. Columbus & Cin.,O. Weekly. 

Weekly Notes of Cases. W. N.C. Philadelphia, Pa. Weekly. 20 
West Coast Reporter. West C. Rep. San Francisco, Cal. be ps) 
Western Insurance Review. West. Ins. Rev. St. Louis, Mo. Monthly. 
Wisconsin Legal News. Wis. Leg. N. Milwaukee, Wis. Weekly. 10 


ACCORD AND SATISFACTION.— When binding, although payment of a claim, the 
subject of compromise was prohibited by law.—A decree in a suit in equity by 
the United States against a railroad corporation in Tennessee, appearing upon its face 
to have been by consent of parties, and confirming a compromise of all claims between 
them before June 1, 1871, including any claim of the corporation against the United 

States for mail service, is a bartoa suit by the corporation in the Court of Claims for 
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ACCORD AND SATISFACTION — Continued. 
mail service performed before the war of the rebellion, althouga at the time of the 
decree payment of it of any claim was prohibited by law, because of its having aided the 
rebellion. — Nashville, etc., Railway Co. v. U. S., Sup. Ct., U. S., Rep., April 8, 1885, 


ACTION. —Injury to vehicle, and personal injury caused by same negligence, are 
distinct causes of action. — Plaintiff sued defendant in the County Court to recover 
damages for injury done to plaintiff’s cab in a collision caused by the negligence of 
defendant’s servant, and obtained judgment. Afterward plaintiff sued defendant in 
the High Court to recover damages for personal injury, which he had suffered in the 
same collision. Held, that the damages te the cab and the personal injury constituted 
two distinct causes of action, and, therefore, the judgment recovered in the County 
Court was no bar to the subsequent action in the High Court, and plaintiff was entitled 
to recover. — Brunsden v. Humphrey, Eng. Ct. App., Am. L. Rec., April, 1885. 


ADMINISTRATION. — Waste by administrator {does not invest administrator de 
bonis non with title to recover.— The fact that an administratrix has improperly 
paid out money of the estate, the proceeds of assets administered by her, or that they 
have been paid to her agent, does not invest the administrator de bonie non with title 
and enable him to sue therefor. — Wilson, Admr., v. Arrick, Admr., Sup. Ct. U. S., Am. 
L. Rec., April, 1885. 


— Estates of decedents — Who may sue on administrator’s bond. — An adminis- 
trator’s bond, although given to a county judge and his successors in office, is intended for 
the security of all persons who n):v be interested in the administration of the estate and 
in the proper application of its as:.2ts, and a party entitled to money realized from sale of 
property of the estate may sue thereon. Where an administrator, who has failed to give 
notice to creditors to file their claims, has sold property of the estate and converted 
the funds to his own use, an administrator appointed after his removal by the court may 
maintain an action on his bond to recover the amount misappropriated. — Stewart v. 
Phenice, Sup. Ct. lowa, N. W. Rep., April 4, 1885. 


— Probate sale of land — Administrator's deed— Prima facie evidence of regu- 


larity. —An administrator’s deed, though fraudulently executed, is prima facie evi- 
dence of the regularity of the proceedings prior to the sale, and creates a cloud upon 
the title of an heir, which he may have removed by proceedings in a court of equity. 
Complaint held suflicient.— Hoffman v. Wheelock, Sup. Ct. Wis., N. W. Rep., April 
11, 1885. 


— See DECEDENTS’ ESTATES. 


ATTACHMENT. — Will not lie where property is fraudulently converted to debtor’s 
own use— Fraud in obtaining goods must exist.— The fraudulent conversion of 
personal properjyy to one’s use will not sustain an attachment under a statute which 
furnishes the remedy “ where the debt sued for was fraudulently contracted on the part 
of the debtor.” The statute contemplates a debt to the creation of which the creditor’s 
consent has been obtained by some fraudulent act or manifestation of the debtor. — 
Finlay v. Bryson, Sup. Ct. Mo., Cent. L. J., April 24, 1885. 


AGENCY. — Breach of faith on part of agent— Proof required. — In an action against 
an alleged agent to recover the difference between the amount of money actually 
received by plaintiff for the sale of his land and that at which it was privately sold by 
the defendant, — the latter figure being the price originally asked by plaintiff, which 
was reduced to the amount he subsequently received at the instance of defendant, — 
the question of defendant’s agency and bad faith must be proved before a recovery can 
be had. — Schoellkopf v. Leonard, Sup. Ct. Col., Pac. Rep., April 2, 1885. 


ATTORNEY. — Jurisdiction of Supreme Court to disbar.— The Supreme Court has 
inherent power, without the aid of statutory enactment, to disbar an attorney for pro- 
fessional misconduct. The exercise of this power may be regulated by statute, but the 
statute does not create it. The Supreme Court may, under section 1015 et seg. of the 
civil code, disbar an attorney for anindictable offense committed inthe course of 
his professional employment, although no previous conviction has been had before a 
jury, and the offense charged is denied by the accused. Such power should only be 
exercised in a proper case, after a patient and careful examinatien of all the facts, and 
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ATTORNEY — Continued. 
upon the clearest legal proof, satisfying the court that the attorney’s professional 
unworthiness is such that protection to the court, to the public and to the profession, 
absolutely require his disbarment.— State ex rel. McCormick v, Winton, Sup. Ct. Ore., 
West C. Rep., January 9, 1885. 


— Lien of, for fees — When equitable in case of fund in court. — An attorney hasa 
lien for his services only upon a fund or upon papers which he actually hasin his 
possession. But where a fund is brought into a court of equity by the services of an 
attorney, who looks to that alone for compensation, though his interest is not of the 
nature of a lien, he is the equitable owner thereof to the extent of the value of his ser- 
vices, and the court administering the fund will intervene for his protection, and award 
him a reasonable compensation therefrom. The court may in such case determine 
itself, or through an auditor, what is a reasonable fee, without referring the matter to 
a jury. — McKelvey & Sterrets’ App., Sup. Ct. Pa., W. N. C., April 9, 1885. 


BANKING AND BANKING. — Liability for banks for certified checks. — Where an agent 
of a banking firm is authorized to certify the checks of drawers with suflicient funds, the 
fact that he transgresses his authority and certifies checks where the drawer has no 
funds, will not relieve the bank from responsibility to an innocent holder. — Hill, Admr. 
v. National Trust Co., Sup. Ct. Pa., W. N. C., April 9, 1885, 


— Protest of note left with bank for collection— Bank not liable for notary’s 
default in presenting note.—The owner of a domestic note left it with a bank for 
collecttion, and if not collected to fix the liability of anindorser, It not having been 
paid at maturity, the bank, according toa general usage of the place, handed it to a 
reputable notary for presentment and protest. Held, that the notary was the sub-agent 
of the owner, and the bank is not answerable for a default of the notary in making pre- 
sentment for payment, whereby the liability of the indorser was released. — Bank v. 
Butler, Sup. Ct. Com. Ohio, Week. L. B., April 20, 1835. 


BILLs AND NOTES.— Accommodation paper, valid defense of maker to collateral 
given to secure.— A. made a note payable to B.’s order which was indorsed by C. 
without consideration. The note was discounted principally for the benefit of A, and 
B. A. then gave C. a note drawn to his order for the same amount to secure his 
indorsement or ‘‘ to show the transaction.” B. took up A.’s first note on maturity, but 
C. indorsed over A ’s second note as collateral security for an antecedent debt due by 
him. In asuit by the indorsee of said last named note against A.; held, that the above 
facts constituted a full and sufficient defense. —Carpenter v. Nat. Bank of Republic, 
Sup. Ct. Pa., W. N. C., March 26, 1885. 


— Addition of name as surety without consent of maker does not discharge 
latter.—The addition of the signature of a surety to a promissory note, without the 
consent of the maker, does not discharge him.—Mersman v, Werges, Sup. Ct. U.S., 
Am. L. Rec., April, 1885. 


—-Filling in place of payment will not discharge indorser.— Where one indorses 
a note in which there is a blank left after the word “ at” for the insertion of a place of 
payment, and leaves the note with the maker, who afterwards fills out the blank by 
inserting a place of payment, such insertion is not technically an alteration, and will 
not release the liability of the indorser. — Wessell v. Glenn, Sup. Ct. Pa., Rep., April 1, 
1885. 


-— Requisite of, to be negotiable. — A negotiable promissory note must be certain as 
to amount, and it isso certain when the sum to become absolutely payable upon it at any 
given time is ascertainable upon its face. An instrument in the usual form of a nego- 
tiable promissory note, except that it provides for the payment of ‘interest at ten per 
cent per annum from date until paid, seven if paid when due,” in legal effect calls for 
interest at seven per cent from date till paid, and is therefore a negotiable promissory 


note within the foregoing rule.—Smith v. Crane, Sup. Ct. Minn., N. W. Rep., April 4, 
1885. 


— Consideration necessary to support. —The creation of a fund with which to pay 
an indebtedness of an educational institution is not a consideration in law for a written 
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BILLS AND NOTES — Continued. 
promise given by the maker to the institution with a view to contribute to that object. 
Where such promise contains a stipulation that the amount is to be applied exclusively 
to the payment of such indebtedness, and is accepted by the institution; held, that the 
acceptance does not give rise to a case of mutual promises in the sense requisite to con- 
stitute a consideration in law. — Johnson v. Otterbein University, Sup. Ct. Com. Ohio, 
Kan. L. J., April 4, 1885. 


— Order of indorsement in case of joint payees is immaterial. — Where a promis- 
sory note is made to the joint order of two payees, it is immaterial which indorses the 
note first, and no significance is to be attached to the relative position of the indorse- 
ments; in such case the second indorser does not vouch for the genuineness of the first, 
as in the case of several indorsements. — Foster v. Collner, Sup. Ct. Pa., W. N. C., 
April 9, 1885. 


—Note signed by “Supt.” of company— When it will bind corporation. —A 
note read: ‘*We promise to pay,” etc., and was signed “ Pioneer Mining Company, 
John E, Mason, Supt.” In an action by the payee, held, that parol evidence was com- 
petent to show that the note was the note of the company and not of Mason. Held, also, 
that absence of proof that Mason had authority to act for the company would not render 
him personally liable. — Beau v. Pioneer Mining Co., Sup. Ct. Cal., Rep., April 15, 1885. 


— See EVIDENCE. 


COMMON CARRIER. — Liability of first carrier for goods to be carried over connect- 
ing line. — Where a carrier receives goods to be transported over a connecting line 
to their final destination, its liability as a common carrier continues until the goods are 
delivered to the other carrier, and if they are destroyed by fire while in the warehouse 
of the first carrier, it will be liable for their loss, notwithstanding a custom that the con- 
necting carrier shall inspect the books in which goods are entered as received, and take 
possession of and transport over its line goods intended to be so transported. — Condon 
v. Marquette H. and Ohio R. Co., Sup. Ct. Mich., Alb. L. J., April 18, 1885. 


— See INSURANCE (FIRE). 


CONFISCATION. — Land sold on account of disloyalty of owner, is subject to taxa- 
tion—Construction of Kansas statute.— Where land was seized by the United 
States under the confiscation act of July 17, 1862, for the disloyalty of the owner, and in 
pursuance of adjudication ef condemnation and forfeiture was sold under a venditioni 
exponas, the estate so seized, condemned and sold was the entire life interest of the 
owner. After such sale the United States retained no title or interest in the land, but 
all that was seized and forfeited passed by the sale tothe purchaser, and the land 
remained subject to taxation by the State as other lands. The tenant for life of real 
estate must pay the taxes assessed on the property if there is sufficient income to pay 
them. Under the statutes of Kansas the land itself is taxed, and not any particular 
estate or interest in it, and it is immaterial, unless it comes under one of the exemp- 
tions, who has the title, or who is legally or equitably bound tofpay the taxes. — Newby 
v. Brownlee, U. 8. Cir. Ct. D. Kan., Kan. L. J., March 28, 1885. 


CONSTITUTIONAL LAW. — Act of Legislature — Presumption of validity of — Power 
of Legislature to create office of county commissioner. — An act of the Legisla- 
ture should not be adjudged to be in violation of the constitution except when plainly 
repugnant thereto. The act will be presumed to be constitutional until the contrary is 
plainly and satisfactorily shown; and in a case involving the constitutionality of a 
legislative act it is only with the power of the Legislature viewed in relation to the 
fundamental law, and not with the expediency or propriety of its legislation, that the 
court has todo. The creation of the office of county commissioners, the manner of the 
selection of such officers, whether by election or appointment, the term of the period 
during which they shall act, the character of the duties to be performed, and the com- 
pensation to be paid for the performance of such duties, are entirely the subject of 
legislative enactment. —Territory v. Van Gaskin, Sup. Ct. Mont., Pac. Rep., March 12, 
1885. 


— Municipal charter — Eminent domain — Right of, can not authorize taking 
of private property, save for public use. — The general grant of legislative power 
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CONSTITUTIONAL Law — Continued. 
in the Constitution of a State does not authorize the Legislature, in the exercise 
either of the right of eminent domain or of the right of taxation, to take private prop- 
erty, without the owner’s consent, for any but a public object. The Legislature of 
Missouri has no constitutional power to authorize a city to issue its bonds by way of 
donation to a private manufacturing corporation.—Cole v. City of LaGrange, Sup. Ct. 
U.S., Rep., March 18, 1885. 


— Right to jury trial can not be denied. — A law rendering a railroad company liable 
for cattle killed by it, ata value to be determined by appraisement, which appraise- 
ment is conclusive evidence of such value, is unconstitutional, as depriving the company 
of the right of trial by jury. — Graves v. Northern P. R. R. Co., Sup, Ct. Mont., Ch. Leg. 
N., March 28, 1885. 


—— State law authorizing one to erect and maintain mill dam across non-navi- 
gable stream not unconstitutional. —A statute of a State authorizing any person 
to erect and maintain on his own land a water mill and mill-dam upon and across any 
stream not navigable, paying to the owners of lands flowed damages assessed in a judi- 
cial proceeding, does not deprive them of their property without due process of law, in 
violation of the fourteenth amendment of the Constitution of the United States. — 
Head v. Amoskeag M. Co., Sup. Ct. U. S., Rep., April 1, 1885, 


— Prohibition of manufacture or sale of an article injurious to public health, 
such as oleomargarine, is constitutional. — Section 6 of “ An act to prevent decep- 
tion in sales of dairy products,” Laws of 1884, ch. 202, provides that “no person shall 
manufacture out of any oleaginous substance or substances, or any compound of the 
same, other than that produced from unadulterated milk, or of cream from the same, 
any article designed to take the place of butter or cheese produced from pure unadul- 
terated milk, or cream of the same, or shall sell, or offer for sale, the same as an article 
offood.” Held, that said section prohibited, absolutely, the mannfacture and sale, as 
therein specified, of any article designed to take the place of butter or cheese, without 
regard to whether or not it was manufactured or sold with an intent to deceive. That 
the Legislature had power to pass the act by virtue of the police power vested init, and 
that it was constitutional and valid. — People v. McGann, Sup. Ct. N. Y., Alb. L. J., 
April 11, 1885. 


— Statute dissolving insolvent corporation does not necessarily impair obliga- 
tion of contracts.—A general statute requiring the dissolution of a home corporation 
when it is shown that it is insolvent does not impair the obligation of the contract of the 
charter. Such statute does not impair the contracts between the company and its 
policy-holders and creditors.— Chicago Life Ins. Co. v. Needles, Sup. Ct. U. S., Rep., 
April 22, 1885. 


ConTEMPT. — Witness is not excused though proper mileage be not paid — Service 
of process. —If a witness is served with a subpena and accepts a witness fee and 
some money for traveling expenses, he is not excused from obeying the subpeena merely 
because the proper sum for mileage has not been paid. A witness in a United States 
court, if he has money to pay his own traveling expenses, can not refuse to obey a 
subpoena because his fees are not advanced. The rule that a person attending court as 
a witness or party is exempt from service of process, does not extend to service of a 
subpoena to testify in the same cause. — Norris v. Hassler, U. 8. Cir. Ct. D. N. J., N. J. 
J., April, 1885. 


ConTRACTS. —Evidence admissible under fixed contract for wages. — Where one 
is hired at fixed wages and has earned them, it is not competent under the general 
issue to an action therefor to receive evidence of neglect or misconduct not specially 
set out by plea or notice. — Boltv. Friederick, Sup. Ct. Mich., Rep., March 25, 1885. 


—Unilateral contract toconvey land, when obligatory. —An instrument under 
seal, unilateral in form, wherein a party promises to convey lands upon the payment of 
the consideration therein named on or before a future day, is obligatory upon him as a 
covenant, subject to the performance of the condition by the covenantee. The seal 
implies a consideration sufficient to support such promise by the covenantor.— 
McMillan v. Ames, Sup. Ct. Minn., N. W. Rep., April 4, 1885. 
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CONTRACTS — Continued. 

— Damages may be recovered by contractor for enforced suspension of work — 
Construction of contract. — Under contracts to furnish stone to the United States for 
a building, and to saw it, and cut and dress it, allas “required,” the contractor may 
recover damages for enforced suspensions of, and delays in the work, by the United 
States, arising from doubts as to the desirability of completing the building with the 
stone, and on the site, which involved the examination of the foundation and the stone 
by several commissions. A contract to furnish “ull of the demension stone that may be 
required in the construction” of a building does not include dimension stone used in 
‘the approaches or steps leading up into the building.” —U. 8. v. Mueller, Sup. Ct, U. 
S., Rep., April 15, 1885. 


— Lex loci contractus — Married women.— Where a married woman domiciled in 
another State has the right under the law of that State to bind herself by a promissory 
note, held, the note would be binding on her everywhere, and if sued on in Kentucky 
her real estate there might be subjected to its payment, although the note, if executed 
there, would not have been valid. — Gibson v. Sublett’s Ex., Ct. App. Ky., Ky. L. Rep., 
April, 1885. 


— Mutual mistake— Oral agreement can not vary terms of written instru- 
ment, — Where a contract is entered into by mutual mistake as to the subject-matter 
thereof, in an action thereon the determination of the existence or non-existence of 
the contract, where no cancellation is asked, may be made in a court of law, and in the 
exercise only of such powers as belong to a court sitting as a court oflaw. In such an 
action an instruction that proceeds upon the theory that there was a valid oral agree- 
ment which the written agreement failed to express, and that it was competent for the 
jury to find what that oral agreement was, and to enforce it as they should find it, is 
erroneous. — Carey v. Gunnison, Sup. Ct. lowa, N. W. Rep., April 25, 1885. 


CoPYRIGHT. — Law reports — Head-notes prepared by court not subject of. — When 
the head-notes to a decision are prepared by the court by statutory direction there is 
no copyright on them.— Banks v. Manchester, U.S. Cir. Ct. S. D. Ohio E. D., Rep., 
April 8, 1885. 


CORPORATION. —Subscriber to stock before incorporation is estopped to deny 
power of corporation to assess—Soon payment of one installment. — The 
signing an agreement to take and pay for a certain number of shares in a corporation 
yet to be formed, and to pay the assessments whenever they should be ordered, 1s a 
contract, and the payment of the money and acceptance of the shares is such a recog- 
nition of the contract by the signer as estops him from denying the power of the corpo- 
ration to enforce assessments by suits on stock subscribed for before its incorporation. 
The payment by a stockholder of an installment, without objection, is a sufficient 
recognition of the legal existence of the corporation to enable it to recover from him 
subsequent assessments. —Inter Mountain Publishing Co. v. Jack, Sup. Ct. Mont., Pac. 
Rep., March 12, 1885, 


— Issue and exchange of stock for other property by trustees — When valid. — 
Where the statute under which a company is incorporated authorizes the trustees to 
issue stock and exchange it for property, and declares that when exchanged such stock 
shall be taken to be full paid stock and not liable to further calls; and the trustees, 
being the only members of the corporation, exchange the whole capital stock in pay- 
ment for the purchase of mining property owned by themselves, and after division and 
distribution of the stock among themselves, sell it as full paid stock to innocent pur- 
chasers, — such purchasers can not maintain a suit to compel the trustees to account to 
the corporation for a fraudulent disposition of its capital stock.— Foster v. Seymour, 
U. S. Cir. Ct. 8S. D. N. Y., Fed. Rep., March 24, 1885. 


—Usurious contract made in other State where rate stipulatedis legal, can 
not be enforced in State where charter is granted. —A corporation organized 
under the act of February 26,1873, entitled ‘‘ An act to incorporate savings and loan 
associations,” as amended March 3, 1875, can not enforce, in this State, a usurious con- 
tract for the loan of money, to the extent of the usury stipulated for therein, although 
the contract was made in another State, where the laws authorize contracts for interest 
at the rate stipulated for in the contract sued on. A corporation can make no con- 
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CORPORATION — Continued. 
tracts, and do no acts, either within or without the State which creates it, except such 
as are authorized by its charter. — Ewing v. Toledo Savings Bank, etc., Sup. Ct. Ohio, 
Week. L. B., April 13, 1885. 


— Construction of statute requiring filing certificate as to principal place of 
business of — Art. 15, sect. 10, Const. Colo., and Act of 1877, carrying out its 
provisions. — The obvious construction of art. 15 of sect. 10 of the Constitution of Col- 
orado (1876), and of the statute passed by the Legislature of that State in 1877, providing 
“for the formation of corporations,” is that no foreign corporation shall begin doing 
business in the State, with the purpose of pursuing it or carrying it on, until it has filed 
a certificate designating the principal where the business of the corporation shall be 
carried on in the State,and naming an authorized agent, residing in such principal 
place of business, upon whom process may be served, It can not require such a certifi- 
cate as a prerequisite to the doing of a single act of business, when there is no purpose 
to do any other business or have a place of business in the State. — Cooper Mfg. Co. v. 
Ferguson, Sup. Ct. U. S., Sup. Ct. Rep., April 14, 1885. 


—— See BILLS AND NOTES. 


COVENANT. — Running with land — Building to be appraised. — A covenant that the 
lessor shall pay for a building to be erected by the lessee on the land, at an appraised 
value, runs with the land, and binds the assignee of lessor. — Bailey v. Richardson, Sup. 
Ct. Cal., Rep., April 1, 1885. : 


CREDITOR’S BILL. — Not sustainable to defeat conveyance to wife unless fraudu- 
lent as to creditor. — A creditor’s bill will not be sustained against a wife for property 
conveyed to her, without consideration, for her reasonable support, unless it is shown 
that the conveyance is in fraud of the creditor. — Bettinger v. Kasten, Sup. Ct. Ill., Rep., 
March 11, 1885. 


CRIMINAL Law. —Carrying on business in one place under license as liquor dealer, 
will not authorize selling through express agent in different place. — Defend- 
ant carried on the business of liquor dealer at Kansas City, and paid the special tax 
required by law for carrying on business in that city, but had no special tax stamp 
authorizing him to carry on the same business at Chanute. He shipped through an 
express company to the latter place a quantity of liquor in separate jugs, separately 
numbered, and sent through the mail to sufdry persons sundry orders on the express 
agent at Chanute to deliver to the persons presenting the order the jug bearing the 
corresponding number, on paying the amount named in the order. Held, that the 
defendant must pay a special tax for a liquor dealer at Chanute, and a verdict of guilty 
under the indictment would be sustained. —U. S. v. Ott, U. S. Cir. Ct. D. Kan., Kan. L. 
J., April 11, 1885. 


—- Authority of officer without warrant to arrest gambler, defined.—On an 
indictment charging an officer with assault and battery for arresting a gambler without 
a warrant, the question is not whether he was guilty of the assault in making the arrest, 
but whether he was guilty of the offense for which he was indicted by reason of his 
having used more force than was reasonably necessary under the circumstances. An 
officer authorized to arrest without warrant, is not bound before doing so to give the 
party arrested notice of his purpose, nor is he bound to give notice of the fact that he is 
legally qualified to make the arrest. — Shoolin v. Commonwealth, Sup. Ct. Pa., Pittsb. L. 
J., April 22, 1885. 


— Rape — Admissibility of evidence—As to consent—Conduct and language 
of prosecutrix. — A declaration by a female that she had had sexual intercourse with 
a certain man and would have it again, notwithstanding what other people might say, 
made to a witness who had seen the conduct and actions of the woman and man ashort 
time before he committed, as alleged, a rape on her, held, admissible in evidence in a 
prosecution for the alleged offense, though made subsequent to the time of the commis- 
sion thereof. —State v. Cook, Sup. Ct. lowa, N. W. Rep., April 4, 1885. 


—— Refusal of defendant’s peremptory challenge of juror, or for cause — When 
¢rror. — Where, on the trial of a criminal prosecution a juror is challenged for cause 
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CRIMINAL Law —Continued. 
by the accused, and the challenge is erroneously refused, and the juror is then per- 
emptorily challenged, if the accused exhaust his peremptory challenges before the jury 
is completed, the error will be considered material and to the prejudice of the ac- 
cused. — Hartnett v. State, Sup. Ct. Ohio, Week. L. B., April 20, 1885. 


— Evidence of one of two persons jointly indicted may be received againet 
other. — On the separate trial of one of two persons jointly indicted for murder, the 
other defendant, even while the indictment is still pending against himself on a plea of 
not guilty, may with his own consent be called as a witness and allowed to testify 
against his co-defendant.—State v. Barrows, Sup. Jud. Ct. Me., Alb. L. J., April 25, 
1885. 


— Distinction between larceny and obtaining money under false pretenses. — 
The crime of larceny is established, where, by means of fraud, conspiracy, or artifice, 
possession of property is obtained with felonious intent, and the title still remains in 
the owner, whereas the crime is obtaining money under false pretenses, where the 
owner parted with the title as well as the possession. — People v. Ray, Sup. Ct. Cal., 
Pac. Rep., March 12, 1885. 


— Grand jury regularly drawn for a term of court may be by the court directed 
to serve in second instead of first week — Neither expressions made by juror 
in regard to case nor relationship to injured party, necessarily disqualify 
him,— Where a grand jury is properly drawn and summoned for the term the court 
may direct them to attend during the second week of the term instead of the first week. 
In answer to a question to a juror on his voir dire whether he had formed any opinion 
of the prisoner’s guilt or innocence, he answered, “ No, sir; I have probably expressed 
myself, as probably most every man has, as saying that the circumstances were strong, 
but I have formed no opinion that it was so.” Held, that this did not disqualify him. 
After the verdict it was discovered that one of the juror’s mother and the mother of the 
murdered woman were cousins; the juror had never seen the woman and was ignorant 
of the relationship. Held, that the verdict would not be set aside for this. It would 
have been a cause for challenge before the jury were sworn. — Travis v. Commonwealth, 
Sup. Ct. Pa., Leg. Int., March 13, 1885. 


— Selling liquor C. O, D. at another place than that of business, is indictable. — 
A wholesale dealer in liquor is not protected by his license as such against prosecution 
for selling liquor at retail in another place; a sale to be paid for on delivery by an 
express company C. O. D. is a sale at retail at the place of delivery. — U. S. v. Shriver, 
U.S. Cir. Ct. S. D. IL., Rep., April 1, 1885. 


— Evidence of previous sales on charge of keeping liquors with intent to sell — 
Rebutting testimony — When admissible. — Defendautiwas indicted for “ keeping 
intoxicating liquor with intent tosell.””. He was the driver of a delivery wagon which 
belonged to other parties, and which contained intoxicating and non-intoxicating 
liquors. Evidence that he had sold intoxicating liquors. Evidence that he had sold 
intoxicating liquors from the wagon three and four months before is admissible to show 
defendant’s intention in keeping the liquors stillon hand. Evidence that defendant’s 
employers had instructed him to sell the intoxicating liquors in the wagon only in those 
towns where such sales were legal is admissible to show the purpose for which he had 
the liquors. The commonwealth showed that defendant sold to M. some non-intoxi- 
cating liquors, received the price, and at the same time delivered to him several bottles 
of intoxicating liquors. The statute makes such a delivery prima facie proof of a sale. 
To rebut this presumption defendant can show that he was authorized by his employers 
to give away the intoxicating liquors. -Commonwealth v. Cotton, Sup. Jud. Ct, Mass., 
Rep., April 1, 1885. 


DAMAGES. — Erection of embankment to protect one’s land from surface water is 
not a subject of damages.— A party will not be liable for damages caused to adjoin- 
ing lands by reason of the erection of an embankment to protect his own land from 
overflow from mere surface water, caused by rain or melted snow, flowing through a 
ravine which at certain times contains running water, but which at other times is 
entirely destitute of water, assuch a ravine is not a water-course. — Lessard v. Stram, 
Sup. Ct. Wis., Cent. L. J., March 20, 1885; Rep., April 1, 1885. 
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DaMAGES — Continued. 

—— Damages, whether liquidated or penalty. — Defendant contracted with plaintiff 
to erect A monument over a grave in a cemetery, agreeing to complete it within fourteen 
months, under forfeiture of $10 for each and every day beyond the stated time for com- 
pletion, Held, that such forfeiture was a penalty and not liquidated damages, and could 
not, therefore, be set off against a demand for the contract price. — Muldoon v. Lynch, 
Sup. Ct. Cal., Pac. Rep., April 16, 1885. 


—— When excessive for false imprisonment. — Although, in false imprisonment, the 
plaintiff is entitled to damages, actual and punitory; in the case of an arrest made 
without special noise or indignity, and where the detention was but slight, a verdict for 
$3,000 is grossly excessive and enormous, and should be set aside by the trial court. — 
Woodward v. Glidden, Sup. Ct, Minn., Rep., April 22, 1885. 


—~- Exemplary damages, when recoverable— Gross negligence defined. — Mental 
anguish, or injury to the feelings, is exemplary, and not actual damages, and can only 
be recovered when caused by gross neglect. Gross negligence is not tantamount to a 
willful act or omission, but it signifies a thoughtless disregard of consequences; it sig- 
nifies a thoughtless disregard of results and not its existence. —G. C. and S. F. R. Co, 
v. Levy, Sup. Ct. Texas, Texas L. Rey., April 21, 1885. 


—— See NEGLIGENCE; TELEGRAPH COMPANIES. 


DECEDENT’s EsTAaTES.—Jurisdiction of Probate Court, assumption in favor of 
on appeal — Distribution of estate, law of domicile governs generally — 
When Code governs — Legacies to strangers are subject to debts. before re- 
sorting to legacies to kindred.— On appeal, the court will assume that the Probate 
Court had jurisdiction of a controversy and its subject-matter, where all the parties in 
interest are before the court, and themselves so assume. The distribution of a dece- 
dent’s personalty will generally be governed by the law of his domicile at the time of 
his death, though each State will deal with property within its jurisdiction so far as 
creditors are concerned. The code is the controlling law as to those matters with which 
it deals, and its provisions are to be liberally construed, Where the Code is silent, the 
common law governs. It is not meant by the provision that ‘tthe Code establishes the 
law of this State with respect to the matters to which it relates,” that there is no other 
law respecting the subjects embodied in the Code. Where all demonstrative legacies 
can not be paid from a fund provided therefor, such legacies will abate proportionately 
whether the legacies be to kindred or to strangers, except that in the matter of pay- 
ment of debts the legacies to kindred are not to be resorted to until those to strangers 
have been exhausted for that purpose.—In re Apple, Sup. Ct. Cal., Pac. Rep., March 

2, 1885. 


— Presumption of payment as to stale claims. — In 1851 a widow married having a 
separate estate. Shortly afterwards she paid thereout certain debts of her husband at 
his request. She died in 1855, intestate. In 1858 her husband, without first administer- 
ing, collected a certain note due to her before marriage. In 1881 the said husband also 
died, intestate. In 1883, letters of administration were first granted upon the estate of 
the said wife, and claim was made by such administrator upon the personal estate of 
the said husband for allowance of said payments so made and received. No demand 
was made by the wife during her lifetime upon her husband for this money: held, that 
the said claims, being upward of twenty-five years old, were presumed to be paid from 
lapse of time, and that the evidence in the case was insuflicient to rebut the presump- 
tion. — Peter’s App., Sup. Ct. Pa., W. N. C., March 12, 1885. 


— Settlement of administrator’s account — Rights of distributees where fraud 
or mistake occurs—Limitation as to proceedings. — Where an administrator, 
who has failed by mistake or fraud to charge himself with certain funds collected by 
him, obtains an order of the Circuit Court after publication in a newspaper of the 
county where the estate is being administered upon, approving his accounts and dis- 
charging him from his trust, distributees who have had no actual notice of such pro- 
ceeding, and made no appearance therein, may institute proceedings in the Circuit 
Court to vacate and set aside such order of discharge, and to require the administrator 
to account for and pay over to them the amounts due them. Where it is averred that by 
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DECEDENT’S ESTATES —Continued, 
fraud or mistake funds collected were omitted from the account, the limitation of three 
months prescribed by the statute within which an administrator’s account may be cor- 
rected, does not apply, and an equitable action may be brought after that time. — Arnold 
v. Spates, Sup. Ct. Iowa, N. W. Rep., April 4, 1585. 


— Gift will not be disturbed to pay — Effect of allowance by Probate Court of 
claim, as to grantees of decedent —Expenses of administration. —A gift of 
property made by a decedent can not be disturbed for the purposes of defraying the 
expenses of administration. The mere allowance of aclaim against an estate by the 
Probate Court is not an adjudication that will bind grantees to whom the decedent has 
made a voluntary conveyance of land, and authorize the passage of a decree subjecting 
the land so conveyed to the payment thereof. — Willett v. Malli, Sup. Ct. lowa, N. W. 
Rep., April 25, 1885. 


DEDICATION. — Presumption of, without reservation in grant — When injunction 
will lie.—The presumption arising from which a dedication of land, as a cemetery, 
may be implied, will not be rebutted by the mere fact that in a grant of the land there 
is no reservation of the land given. Any person who has friends interred in a plat of 
ground dedicated for a cemetery, and who intends to bury there, may maintain a bill to 
enjoin any interference with the land or graves. — Davidson v. Reed, Sup. Ct. Ill., Rep., 
March 18, 1885. 


— Not complete without acceptance. — Land dedicated for a highway does not, ipso 
facto, become a highway, and will not become so until the proper municipal authority 
has accepted it.— Booraem vr. North Hudson Co. Ry. Co., Ct. Chane. N. J., N. J. L. J., 
April, 1885. 


DeEDs.— When conditions in, are not binding on grantee. — A condition introduced 
in a deed signed only by the grantor that the grantee shall assume the payment of a cer- 
tain promissory note, secured by a prior deed upon the property conveyed, is not bind- 
ing upon the grantee unless the conveyance and its conditions are brought to his 


knowledge and he accepts the property thereunder, Payment of interest on the note 
and the collection of the rents are not inconsistent with the theory that the grantee 
took the property under the supposition that it had been transferred to him merely as 
security for an indebtedness due him, especially when there is no evidence that he had 
any knowledge of the deed and its condition. — Keller v. Ashford, Sup. Ct. D. C., Wash. 
L. Rep., March 7, 1885. 


— Consideration, when valid.—K. deeded to his nephew, with whom he was on 
terms of intimacy, all his real estate, the nephew agreeing verbally to support him so 


long as he might live. Held,a good and legal consideration. — Kelly’s App., Sup. Ct. 
Pa., Pittsb. L. J., April 1, 1885. 


— Admissibility of evidence of acts contemp ous with delivery. —Evidence 
as to the acts of the parties to a deed contemporaneous with the delivery of the same 
in fixing the monuments of the land sold, and the subsequent fencing of the lot and the 
occupation in accordance therewith, is admissible upon the construction to be given to 
the deed. — Dodd v, Witt, Sup. Jud. Ct. Mass., Daily L. Rec., April 15, 1885. 


—— See EVIDENCE. 


Divorce.— Application of statute invalidating divorce of one leaving State pur- 
posely —A statute invalidating a divorce obtained by one who went out of the State to 
obtain it is not to be applied to a husband or wife who has left the State to acquire 
a residence elsewhere for the purpose of getting a divorce. —Gregory v. Gregory, Sup. 
Jud. Ct. Me., March 25, 1885. 


Drarts.—Drawee may recover of holder amount paid on forged draft. -— The 
drawee, who, without notice of any forgery, has paid a draft to the holder, to whom it 
was negotiated by the forged indorsement of the payees’ names, may recover of the 


holder the money paid upon the draft.— Star Fire Ins. Co. v. N. Il. Nat. Bank, Am. L. 
Rec., April, 1885. 


— Banker's draft — Effect of, as a negotiable instrument. —A banker's draft, drawn 
and payable within this country, is not in legal effect a check, and where before presen- 


DraFts — Continued. 
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tation to the bank on which it is drawn, that has funds to meet its payment, the drawer 
fails and payment is refused on that account by the drawee, and the funds paid over to 
the receiver of the drawer, the payee is not entitled to payment in full out of such funds, 


but must share with the other creditors.—Grammel v. Carmer, Sup. Ct. Mich., Alb. L, 
J., April 18, 1885. 


DureEss.— Voluntary payments— When not recoverable.—A person voluntarily 

paying money can not recover it back on the ground of duress, unless the duress is of 
that degree of severity, either threatened or impending, or actually inflicted, which is 
sullicient to overcome the mind and will of a person of ordinary firmness, or is sufficient 
to intimidate the particular person, because of his or her infirmity, though insufiicient to 


intimidate one of ordinary firmness. — Union Nat. Bank v. Dersham, Sup. Ct. Pa., W. N, 
C., April 2, 1885. 


EASEMENT.— Right to support for buildings, when it exists.— The right to sup- 

port for land from the adjacent and subjacent soil is a natural right, not dependent 
upon grant; itis confined to the soil in its natural condition, and does not extend to 
artificial burdens erected thereon, The right to support for artificial burdens upon land 
is an easement, and may be acquired by grant, express or implied, but not by prescrip- 
tion. — Tunstall v. Christian, Sup. Ct. App. Va:, Va. L. J., April, 1885. 


— Easement to overflow adjoining land does not apply to artificial water — Pre- 

scription defined —Irrigation. — Where two tracts of land are adjacent, and one is 
lower than the other, the owner of the upper tract has an easement in the lower land to 
the extent of the water naturally flowing from the upper land to, and upon, the lower 
tract, and any damage that may be occasioned to the lower land thereby, is damnun 
absque injuria, But such easement does not exist as to water which the upper proprie- 
tor conducts, by artificial means, to, and upon his own land, for purposes of irrigation, 
and suffers to fow on to the land of the lower proprietor. A mere acquiescence, or 
permission, on the part of the lower proprietor, to allow the water, so conducted, to 
flow in such limited quantity as did his land no injury, can not give the upper proprie- 
tor a prescriptive right to increase the flow to such an extent as to damage the lower 
land. The right gained by prescription to overflow the land of an adjoining lower pro- 
prietor is confined to the right as exercised for the full period of time required by the 
statute, which is, in this State, five years. A party claiming such prescriptive right, for 
five years, who, within that time, enlarges the use, can not, at the end of that time, 
claim the use, as enlarged, within that period. Such prescriptive right can not be pre- 
sumed to have been acquired, if the lower proprietor, at any time within the statutory 
period of five years, remonstrated with, and denied the right of the upper proprietor to 
flow such water over his lands to an extent sufficient to damage the same. — Boynton v. 
Langley, Sup. Ct. Nev., West C. Rep., April 9, 1835. 


EJECTMENT. —Legal title can not be obtained under judgment in State court, 

while property is under control of Federal court. — A purchaser of real property 
under a foreclosure of a mechanic’s lien in a State court, when the property was under 
the control and dominion of the Federal court by reason of an action against it, and 
when upon the judgment in the State court it has been sold and conveyed, he does not 
take a legul title thereto, as against the purchaser at the marshal’s sale. — Heidritter v. 
Elizabeth Oil Co., Sup. Ct. U. S., Rep., March 11, 1885. 


—— See Equity, 


EMINENT DOMAIN, — Act of Legislature empowering lessees of ferry to acquire by 

eminent domain additional ferry slip accommodations not unconstitutional. — 
A legislative act empowering the lessees for the time being of a particular ferry in the 
city of New York —being a company incorporated under the General Ferry Act —to 
acquire by eminent domain, the title to a certain adjoining pier as an additional ferry 
slip, is not a grant to a “ private corporation,” within the meaning of the constitutional 
provision that the Legislature shall not pass a private or local bill “ granting to any pri- 
vate corporation, association or individual, any exclusive privilege, immunity or fran- 
chise whatever;” as, under the general system upon which the ferries are established 
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and conducted, the newly acquired property would simply become an addition to the 
ferry, the lessees of which would hold it merely temporarily, and could use it only under 
its lease from the city of the ferry franchise; and if the property should ever cease to be 
used for the accommodation of the ferry, it would, on general principles, revert to the 
original owners, Nor is such an act an “ exclusive” privilege; the granting of a par- 
ticular power to a private corporation not being exclusive, simply because the same 
power is not possessed by other corporations, so long as there is nothing to prevent the 
grant of such power to any other corporation. —In re Union Ferry Co., Ct. App. N. Y., 
Daily Reg., March 28, 1885, 


Equity.—Bill of discovery, when it will lie to aid — Action at law. —A bill in 


equity may be maintained in the United States Circuit Court against a corporation to 
compel a discovery in aid of an action at law brought against it to recover damages for 
the infringement of a patent. —Colgate vr. Compagnie Francaise, U. 8. Cir. Ct. 8. D. N. 
Y., Fed. Rep., March 24, 1885. 


—— Injunction — When it will not lie to restrain sale of — Literary property. — 


Defendants, being booksellers, contracted with agents of plaintiff’s publishers to take 
copies of a work written by plaintiff, which the agents had agreed to sell only to bona 
jide subscribers for a certain price; defendants then advertised the work at a price less 
than the subscription price at which the agents were authorized to sell. Ona bill for an 
injunction to restrain defendants from advertising the work, and from carrying out their 
contract with the agents; held, that the injunction must be refused, no knowledge of 
the agents’ contracts with plaintiff ’s publishers having been shown. —Clemens v. Estes, 
U. 8. Cir. Ct. D. Minn., Rep., March 18, 1885. 


— When trust funds can not be followed in. —If W. misappropriates trust funds 


belonging to A.,and mingles them with his own property, paying off his own mortgages, 
and also paying in part for real estate conveyed to him, and subsequently conveys his 
whole estate to F. upon consideration that F. shall pay his debts, a bill in equity will 
not lie by H. to have F. declared his trustee, as H.’s funds were not invested in any spe- 
cific or particular property which can be identified and followed into the hands of F.— 
Howard v,. Fay, Sup. Jud. Ct. Mass., Rep., March 18, 1885. 


--— Suit by simple creditor can not be maintained in equity —Judgmentcreditor 


— In questions of title, equity can not interfere where neither party is in pos- 


can.— A judgment creditor alone can bring a suit to set aside the conveyance of his 
creditor for fraud. A lien must first be established; the mere debt is not sufficient to 
call in the interposition of equity.— Talbott v. Randall, Sup. Ct. N. M., Rep., March 1s, 
1885. 


session.— Where neither claimant to land is in actual possession the proper and ade- 
quate remedy is at law by action of ejectment and not in equity to quiet title; there is 
no jurisdiction in equity. — Stearns v. Harman, Sup. Ct. App. Va., Rep., April 15, 1885. 


— Specific performance will lie in contracts relating to personal property — 


Also injunction. — Equity does not generally decree specific performance of contracts 
relating to personal property, but will do so when the subject is the exclusive right to 
manufacture and sell a patented article, and in such a case will also enjoin the breach 
of a negative covenant.— Hapgood v. Rosenstock, U. S. Cir. Ct. 8. D. N. ¥., Fed. Rep., 
March 24, 1885. 


—-Specific performance of parol contract for sale of land— Principles which 


govern.—A parol agreement for the sale of lands will not be specifically enforced 
unless it contains all the elements of a binding obligation, necessary to the enforcement 
of any contract, except the written memorandum required by the statute. Such con 

tract, to be specifically enforced, must be clear, certain, definite, just, reasonable and 
mutual in all its parts, and if it be wanting in any of these essentials, it can not be 
enforced. Nor is it sufficient that a specific contract be alleged, it must be clearly and 
satisfactorily proved, substantially as alleged, in order to take it out of the statute by 
part performance. In such case the burden of proof is on the one seeking the specific 
performance. — Wagonblast v. Whitney, Sup. Ct. Ore., West C. Rep., Aprii 9, 1888. 
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Equity — Continued. 

—Fraudulent conveyances—Adjusting equities between wrong-doers, — 
Where grantee obtains a conveyance without any consideration and by the exercise of 
undue influence over the weaker mind of the grantor, a court of equity will, notwith- 
standing the grantor also has been guilty of fraud in making the deed to defraud his 
creditors, decree a rescission and reconveyance of the land to the grantor; and will 
fully adjust the equities between the two wrong-doers by allowing the grantee his 
expenses in managing the estate while in his hands. — Anderson’s Admr. v. Meredith, 
Ct. App. Ky., Ky. L. Rep., April, 1885. 


— See CREDITOR’S BILL; TAXATION. 


EQUITY PRACTICE. — Costs taxable on final hearing in equity or admiralty for 
depositions admitted on stipulation— For copies of papers —For traveling 
expenses of messengers and attorneys — For exhibits. —The statute does not 
forbid the allowance of a docket fee on or for each trial before a jury, where there is a 
verdict, or on or for each final hearing in equity or admiralty, if there are two or more 
final hearings, in the same cause. Where, on the hearing of one of several suits heard 
at the same time, brought by the same plaintiff against different defendants, for the 
infringement of the same patent, the depositions of a number of witnesses, taken in 
others of said suits, are admitted in evidence by virtue of a stipulation that all the evi- 
dence taken for the final hearing on both sides, in the other suits, may be read on the 
final hearing herein with the same force and effect as if taken herein, a solicitor’s fee of 
$2.50 for each deposition in each one of the cases is not taxable. Copies of papers 
obtained for use on interlocutory or preliminary or incidental motions or hearings are 
not obtained for use on trials, within the meaning of sect. 983. The traveling expenses 
of attorneys to take evidence and attend court, and the expenses of messengers, are no 
part of taxable costs. Such expenses were never taxable before or since the act of 
1853. The expense of copies of models in the patent office, properly procured for use as 
a part of the evidence in suit, may be allowed for as part of the taxable costs; but the 
expense of other models and machines are not allowed to be so taxed. Photolitho- 
graphic exhibits, not being drawings from the patent office, but sketches introduced 
by witnesses in giving their evidence, fall under the rule as to machine exhibits, and 
are not taxable as costs, — Wooster v. Handy, U.S. Cir. Ct. 8. D. N. Y., Fed. Rep., March 
24, 1885. 


ESTOPPEL. — See SALE. 


EviDENCE. — Circumstances under which declarations are admissible to prove 
pedigree.—On the question of pedigree, declarations are admissible: (1) When it 
appears by evidence dehors that the declarant was lawfully related by blood or marriage 
to the person or family whose history the facts concern; (2) that the declarant was 
dead when the declarations were tendered, and (3) that they were made ante litem 
motam. Thus, in determining who are the rightful distributees of an intestate estate 
the declarations of the intestate’s sister (since deceased) in whose family the claimant 
was not only born and brought up, but in which the intestate herself also lived when 
the claimant was born, and for several years thereafter, are admissible, when made 
ante litem motam tor the purpose of showing that the claimant was the natural son of 
the intestate, who had not then been married. —Northrop v. Hall, Sup. Jud. Ct. Me., 
Cent. L. J., April 10, 1885. ‘ 


—Parol evidence as to contents of deed — When admissible — Entry in reception 
book — When admissible. — Where a deed of conveyance has been incorrectly record- 
ed and the original has been lost, it is competent to prove, by parol or other competent 
evidence, the contents of the lost instrument, and that it was incorrectly recorded. 
Where, in such case, it is claimed that the description of the premises contained in the 
deed was incorrectly transcribed in the full record, it is competent to introduce in evi- 
dence the description contained in the entry made by the register of deeds in the 
reception book as required by statate; also in connection therewith, to show that the 
grantor owned the property described in the reception book, but had no title to that 
deseribed in the full record.— Gaston v. Merriam, Sup. Ct. Minn., N. W. Rep., April 4, 
1885. 
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EVIDENCE — Continued. 
—‘“ Herd book ’’ — As to breed of cattle— Admissible to show value. — A printed 
copy of the herd book in which cattle are entered, and which is regarded by persons 
engaged in breeding cattle as a standard authority, is admissible in evidence, in an action 
for damages for cattle killed by a train, to show the breed of the cattle so killed. — 
Kuhus v. Chicago M. & St. P. R. Co., Sup. Ct. lowa, N. W. Rep., April 4, 1885. 


— Testimony of assignee after death of maker of note — When interested per- 
sons may testify in case of death of maker. — A bank discounting a note is an as- 
signee of the maker receiving the proceeds, and therefore its stockholders come within 
the terms of the exception to the act of April 15, 1869, and are incompetent to testify to 
matters occurring during the lifetime of the deceased assignor. In actions by or against 
executors or where the assignor of the thing or contract in action is dead, an interested 
party is a competent witness to prove facts occurring or existing after the decedent’s 
death, notwithstanding such testimony may, inferentially, tend to prove that the same 
facts existed prior to his death. But where such testimony of existing facts necessarily 
relates to or tends to establish facts which occurred in the decedent’s lifetime, such 
interested witness is incompetent. — Foster v. Collner, Sup. Ct. Pa., W.N.C., April 9, 

1885. 


— Opinion of experts, when inadmissible. —The proper time to burn a fallow is 
not a proper subject of expert opinion. — Ferguson v. Hubbell, Ct. App. N. Y., Alb. L. 
J., April 4, 1885. 


— See CONTRACTS ; CRIMINAL LAW; DEEDS; NBGLIGENCE. 


EXECUTION.—Sale of lease of coal land with right to mine— When valid as 
an interest in real estate.—In 1874 B. conveyed to H., for a term of 50 years, all 
the mineral coal upon and under a described tract of land in Knox county, Indiana, 
with the exclusive right to enter on the land to dig for the coal, and remove it, and to 
occupy, with constructions and buildings, as might be necessary and useful for the 
full development and enjoyment of the advantages of the coal; H. to have the right to 
remove all buildings or fixtures placed on the land when the agreement should expire, 
and to pay a fixed royalty for the coal mined. Under a judgment against H. the sheriff 
of Knox county sold on execution, to the judgment creditor, at the court-house door, in 
that county, in the manner prescribed by statute for the sale of real estate, the interest 
of H. in the term of years, and certain buildings and articles belonging to him, which 
were a part of the structures and machinery for operating a coal mine on the land, and 
which were firmly attached to the land. Ina suit in equity brought by the purchaser 
against another judgment creditor and the sheriff, to enjoin interference with the prop- 
erty so purchased, held, that under the Revised Statutes of Indiana of 1962, the sale of 
the property as real estate was valid. — Hyatt v. Vincennes Nat. Bank, Sup. Ct. U.S., 
Sup. Ct. Rep., March 25, 1885. 


EXECUTOR.— Remedy against, for failure to sell real estate for payment of 
debts. — An executrix with power to sell real estate for payment ot decedent’s debts, 
neglected and refused to do so. Whereby the property when sold did not realize as 
large a sum for creditors as it would have done if sold within a reasonable time after 
decedent’s death. Anaction on the case will not lie against the executrix for negligence 
and malfeasance as such executrix. Ifshe wrongfully refused and neglected to sell, or 
otherwise erred in her duties, the proper forum for the creditors to have enforced the 
sale for debts or to have obtained protection or redress from malfeasances as executrix, 
was the Orphans’ Court.—Savings and Loan Co. v. Vincent, Sup. Ct. Pa., Pittsb. L. J., 
April 22, 1885. : 


FEDERAL PROCEDURE. — Distinction between legal and equitable causes re- 
moved from State courts is maintained. —In United States courts the distinction 
between legal and equitable causes of action is still maintained; and this applies to 
causes removed from the State courts as well as to causes originally brought in United 
States courts. — Perkins v. Hendry, U.S. Cir. Ct. D. Mass., Daily L. Rec., April 10, 1885. 


— Equity procedure is not controlled by State law— Bill quia timet— Requi- 
sites. — The equity jurisprudenee of the Federal courts, and the procedure therein, is 
not controlled by State law. In an action to quiet title after alleging the claim of 
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FEDERAL PROCEDURE — Continued. 
defendant, plaintiff may call upon him to set up the nature and details of the claim, 
One in possession only can not sue on the ground of adverse possession; he must have 


the title and plead it. Goldsmith v. Gilliland, U. S. Cir. Ct. D. Ore., Rep., April 8, 
1885, 


—— See HABEAS CORPUS. 


FRAUDS (STATUTE OF).— Promise to pay debt of another — When within statute. — 
A promise by a party to pay a debt due from another, made to a creditor, who neither 
gives up his claim against the original debtor, nor any lien upon his property that he 
may have, must be in writing to satisfy the statute of frauds. — Vaughn v. Smith, Sup. Ct. 
Iowa, N. W. Rep., April 4, 1885. 


FRauDS —See HUSBAND AND WIFE. 


HaBeEas CORPUS. — Federal procedure as to examination of party before trial will 
only follow State practice where it does not conflict with acts of Congress. — 
The principle that in actions at law, the laws of the States shall be regarded as rules of 
decision in the courts of the United States, and that the practice, pleadings, and forms 
and modes of proceedings in such cases shall conform as near as may be to those of the 
courts of the States in which the courts sit, is applicable only where there is no rule on 
the same subject, prescribed by act of Congress, and where the State rule is not in con- 
flict with any such law. The statute of New York, which permits a party to a suit to be 
examined by his adversary as a witness at any time previous to the trial in an action at 
law, is in conflict with the provisions of the Revised Statutes of the United States, which 
enacts that ‘the mode of proof in the trial of actions at common law shall be by oral 
testimony and examination of witnesses in open court, except as hereinafter provided.” 
Nor can the United States court enforce such an order made by a State court before the 
removal of the case into the Circuit Court of the United States. Where a person is in 
custody, under an order of the Circuit Court, for contempt in refusing to answer under 
such an order, the Supreme Court will release him by writ of habeas corpus, on the 
ground that the order of imprisonment was without the jurisdiction of that court. —In 
re Clinton B. Fisk, Sup. Ct. U. S,, Ch. Leg. N., April 11, 1885; Alb. L. J., April 4, 1885; 
Daily Reg., April 18, 1885; Sup. Ct. Rep., April 14, 1885. 


HUSBAND AND WIFE. — Value of property conveyed by husband to deprive wife of 
dower, can not be recovered by her from his general estate. — A widow whose 
husband has, in view of his approaching death, given away a portion of his personal 
estate, for the purpose of depriving her of her dower therein, is not entitled to receive 
out of the general estate in the hands of his administrator, the amount of which she was 
deprived by reason of this fraudulent donation. —Straat v. O’Neil, Sup. Ct. Mo., Cent. 
L. J., April 17, 1885. 


— Right of wife abandoned by her husband to sell her separate estate. - A wife 
who has been abandoned by her husband has the power to sell, without being joined by 
her husband, her separate estate as fully and in the manner that a feme sole may.— 
Heidenheimer v. Thomas, Sup. Ct. Texas, Texas L. Rev., April 7, 1885. 


INSURANCE (FIRE). — Effect of arbitration clause in policy. — The arbitration clause in 
the fire insurance policy prescribed by Pub. Stats., ch. 119, sect. 139, does not constitute 
a condition precedent to the right of action of a person insured, whose property is 
destroyed, Even if the policy holder, in case of a disagreement as to the amount of his 
loss, takes no step toward having the loss adjusted by arbitration, as provided in the 
statute, he will still have a right of action at law; and, at the trial of the cause, evidence 
as to the actual lass sustained may be submitted to the jury. — Reed v. “ash. F. & M. 
Ins. Co., Sup. Jud. Ct. Mass., Daily L. Rec., March 14, 1885. 


— Warehouse adjoining elevator covered under ‘‘ additions '’— Construction 
of clause as to notice of loss. — A policy of insurance covered a grain elevator build- 
ing and additions. Held, that the policy covered a warhouse two and a half feet from 
the elevator, and attached to it by boards nailed to both buildings, and used for the 
storage of grain received from the elevator by spouts; grain being discharged from the 
warehouse through the elevator by a conveyerrunning under both buildings. The 
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INSURANCE (FIRE) — Continued. 


words in a policy, “ All Josses shall be paid within sixty days after the first meeting of 
the board of directors or executive committee held subsequent to notice as aforesaid of 
such loss,” mean subsequent to notice of loss and not to the proofs of loss. —Cargill v. 
Millers’ and Mfrs’ Mat. Ins. Co., Sup. Ct. Minn., Rep., March 18, 1885. 


— Removal of tenant without knowledge of landlord vacates policy. — An 


absolute condition in a fire insurance policy, on a dwelling house, that the policy shall 
be void “if the building insured be vacated or left unoccupied” avoids the policy, 
although the vacation of the house results from the permanent removal of the tenant 
of the insured during the running of his lease, without the knowledge or consent of the 
landlord. — Insurance Co. v. Wells, Sup. Ct. Ohio, Am. L. J., April 4, 1885. 


—Provisions as to gunpowder, when policy rendered void. —A policy on a stock 


of goods “ usually kept in a country store,” with printed condition to be void if gun- 
powder be kept in the building, and printed permission to merchants accustomed to 
deal in it to keep it for sale in a limited quantity, is avoided by keeping it in excess of 
such quantity, notwithstanding a usage to keep it in such stores in greater quantities. — 
Pittsburg Ins. Co. v. Frazer, Sup. Ct. Pa., Pittsb. L. J., April 1, 1885; Rep., April 22, 
1885. 


— Notice of reservationin bill of lading —Insurance company effected with 


in regard to its liability to common carrier. — When a bill of lading and an insur- 
ance policy covering any, loss of the goods named in the former are signed at the same 
time, but the policy describes the property as having been already shipped by the 
carrier, the insurance company will be held to be effected with notice of any reserva- 
tion in the bill of lading and chargeable with notice of the circumstances of the contract 
for its transporation entered into between the shipper and the carrier. In taking insur- 
ance the carrier does not limit its common law liability to the shipper for any loss that 
may occur, There is no contract of exemption against liability for loss by negligence ; 
no agreement that the carrier shall be indemnified, but the contract is simply that in 
the contingency of insurance a consequent benefit in case of loss will result to the 
carrier. — Brit. and Foreign Mar. Ins. Co. vr. G.C. and 8. F. R. R. Co., Sup. Ct. Texas, 
Texas L. Rev., April 7, 1885. 


— Change of ownership, how it affects policy. — A fire policy, covering merchandise 
belonging to a firm, provided that it should be void if the property ‘‘be sold or trans- 
ferred, or any change takes place in title or possession (except by succession by reason 
of the death of the insured), whether by legal process, or judicial dgcree, or voluntary 
transfer or conveyance.” Subsequently, and before loss, the firm, owning this property 
in certain proportions, made an ageement in writing with A., by which they agreed to 
receive him into their business upon the following terms and conditions: said company 
is to become incorporated. A. is to pay into the firm for its use $5,000 forthwith, and 
$5,000 in two years, with interest semi-annually until paid. The name of the new com- 
pany shall be determined hereafter. The property of the existing firm shall be put into 
the corporation to be formed as aforesaid, adding to it the $10,000 to be paid by A. The 
interest and shares of the several parties in the new company shall be in proportion to 
the amount so contributed by each to the capital stock. When a charter shall be pro- 
cured as aforesaid, half of A.’s stock shal be held by said company till said second sum 
of $5,000, with interest, shall be paid. No change in the name or character of the exist- 
ing firm shall be made until said corporation shall be formed. Held, that A. did not 
become a partner, or acquire any interest in the property of the partnership, before it 
was made a corporation.—Drennen v. London Ass, Corpn., Sup. Ct. U. S., Rep., April 
15, 1885. 


INSURANCE (LIFE) — See MARRIAGE INSURANCE POLICIES. 


JUDGMENT.— Presumption of payment.— While the general rule undoubtedly is that 


the presumption of payment does not arise until twenty years have elapsed, it is well 
settled that a shorter period than that, aided by circumstances which contribute to 
strengthen such presumption, may furnish sufficient grounds for inferring the fact of 
payment. — Hess v. Frankenfield, Leg. Int., March 13, 1885. 
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JUDGMENT — Continued. 

—— Mistake in reviving lien of judgment, while it may be corrected can not 
prejudice rights of creditors or purchasers. —A., when the lien of his judgment 
expired, by mistake revived another and later judgment, Held, that although the court 
might correct the mistake by amending his sci. fa. to revive, so as to make it apply to 
the earlier judgment, still it was right and proper that the court should add to the 
amendment the provision that the amendment should not prejudice the rights of credit- 
ors or purchasers, The protection extends not only to those who obtain a lien or pur- 
chase after the expiration of the former lien, but also to those who do so during the life 
of the prior lien. — Duffy v. Houtz, Sup. Ct. Pa., Leg. Int., March 27, 1885. 


— Practice as to opening judgment on judgment bond to form issue. — Where a 
judgment entered on a judgment bond is on petition opened up for the purpose of 
letting the defendant into a defense and that an issue be formed to determine whether 
anything is due or owing on the bond. Opening the judgment and permitting the plea 
of payment to be entered is a proper mode of forming an issue to determine how much, 
if anything, is due. — Huckenstein v. Jolly, Sup. Ct. Pa,, Pittsb. L. J., April 8, 1885. 


JURISDICTION (FEDERAL).— Negotiable instruments, such as county warrants, 
subject of —The defendants issued county warrants, directing the treasurer of the 
county to pay to bearer the sum therein named, on account of certain services men- 
tioned, signed by the chairman of the county commissioners and county clerk. Held, 
that they were negotiable by the law merchant, and if plaintiff was a citizen of another 
State the Circuit Court had jurisdiction. — Adams v. Commissioners, U. 8. Cir. Ct. D. 
Kan., Kan, L. J., March 14, 1885. 


LANDLORD AND TENANT. — Liability of landlord for nuisance — Of former tenant. — 
A landlord whose tenant A. during the term has created a nuisance on his demised 
premises will be liable to B., his;tenant of another portion of the premises, for injury 
occasioned by the nuisance, if the letting to B, took place after the expiration of the 
letting to A.; and the landlord is not relieved from liability by again leasing the prem- 
ises from which the nuisance proceeds with lessee’s covenants to repair. — Ingwersen 
v. Rankin, Sup. Ct. N. J., Rep., April 8, 1885. 


LEASE. — When signature by agent valid — When parol surrender valid. — Where 
a lease is executed by an agent, it is sufficient to bind the principal if it appears from 
the terms of the instrument that it was intended to be the agreement of the principal. 
A surrender of a lease may be effected by a parol agreement between the parties, duly 
acted upon. — Wheeler v. Walden, Sup. Ct. Neb., Rep., March 25, 1885. 


LIBEL. — Jurisdiction in suit against a newspaper for privileged communicati 
defined. — Where a newspaper containing libelous matter is printed in G. county and 
mailed to subscribers in said county, and is also mailed to subscribers in T. county and 
sold by agents in the latter county, a suit for damages for such libel may be brought in 
T. county. But, to be privileged the proceedings must have been not only judicial or 
legislative, but must not have been preliminary, er parte and secretly conducted. The 
privilege of publishing defamatory matter is copfined strictly to proceedings of a judi- 
cial, or quasi-judicial, or legislative nature, and if preliminary and ex parte they must be 
openly conducted. — Belo v. Wren, Sup. Ct. Texas, Texas L. Rey., March 10, 1885; Rep., 
April 22, 1885. ; 


—Criticising management of case by physician — Publication, when action- 
able per se.— Where the words employed in a publication in a newspaper, in stating 
the conduct of a physician in a particular case, only impute to him such ignorance or 
want of skill as is compatible with the ordinary or general knowledge and skill in the 
some profession, they are not actionable per se. But where the words so employed, in 
detailing the action of the physician in a particular case, taken together, are such as 
fairly impute to him gross ignorance and unskillfulness in such matters as men of ordi- 
nary knowledge and skill in the profession should know and do, then they necessarily 
tend to bring such physician into public hatred, ridicule, or professional disrepute, and 
hence are actionable per se. — Ganvreau v. Superior Pub. Co., Sup. Ct. Wis., W. N. Rep., 
April 11, 1885. 
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LIMITATIONS (STATUTE OF). — Acknowledgment of debt necessary to take case 
out of statute —How to be pleaded — Same — Acknowledgment. — From an 
acknowledgment of the existence of a debt under circumstances that indicate a willing- 
ness or liability to pay the same, the law will imply a promise to pay, upon which an 
action may be maintained during the statutory period of limitation thereafter. In 
pleading a new promise, or an acknowledgment oragreement from which such promise 
will be implied, it need not be alleged that the same was made in writing, but that fact 
will be presumed until the contrary is shown.— Green v. Coos Bay Wagon Road Co., 
U.S. Cir. Ct. D. Ore., Fed. Rep., March 24, 1885. 


— See DECEDENTS’ ESTATES. 


MALICIOUS PROSECUTION. — Want of probable cause — Burden of proof. — In an action 
for the malicious prosecution of a civil action, the affirmative is upon the plaintiff to 
show want of probable cause. In such actions probable cause may be defined to be 
such reasons, supported by facts, as will warrant a cautious man in the belief that his 
action is legally just and proper. What facts (and whether particular facts) constitute 
probable cause is a question for the court; what facts exist in the particular case, where 
there is a dispute in reference to them, is for the jury. —Burton v. St. Paul M. and M. 
R. R. Co., Sup. Ct. Minn., Rep., April 15, 1885. 


MANDAMUS.— Telephone company must supply demand for its services without 
discrimination. — Respondent is the owner of and is conducting a system of public 
telephone exchanges in Nebraska and Iowa, including in its circuit about fifteen hun- 
dred telephone instruments, supplied by it to that number of subscribers, upon the 
terms fixed by itself. Relator applied to be admitted as a subscriber and was refused. 
He tendered a full compliance with all the rules of the company. His place of business 
was accessible, no reason being shown why his request shonld not be granted. On an 
application for a mandamus; held, that the telephone is a public servant in the com- 
merce of the country, and that respondent, having undertaken to supply the demand 
must supply to all alike, without discrimination; and that, having undertaken to supply 
the demand, in the, city of L., wherein relator resided, and being fully able to furnish 
him with a telephone instrument, the same as its other subscribers, it was his duty to 
do so. —State v. Neb. Tel. Co., Sup. Ct. Neb., Am. L. Reg., April, 1885. 


— Company chartered to make dam—Mandamus will not lie to remove— 
Obstructions caused thereby. — The Ousatonic Water Company was chartered with 
power to construct a dam across ariver, and also with power to alter the bed or course 
of a highway necessary. The dam set back water and ice in such away as to obstruct 
public travel, and the State applied far a mandamus to compel the company to alter the 
bed or course of highway in question. Held, that although it was the duty of the com- 
pany to prevent such obstructions, yet the means to be used being within its discretion, 
such discretion could not be interfered with by mandamus. — State v. Ousatonic Water 
Co., Sup. Ct. Err. Conn., Rep., April 22, 1885. 


MARRIAGE INSURANCE POLICIES. —Illegality of.—The charter of the ‘ Equitable 
Nuptual Benefit Union,’ declared that the object of the association was ‘“ to unite 
acceptable young people in such a way as to endow each with a sum of money, not to 
exceed $6,000, to be paid at marriage or endowment, according to the regulations 
adopted.” It then provides as follows: ‘‘No member will be entitled to any benefit 
whatever, who marries in less time than three months from the date of his certificate. 
Every member who shall have been in good standing as a member for at least three 
months prior to his marriage shall be entitled to forty dollars per month upon each one 
thousand dollars named in his certificate, for each whole month of his membership, pro- 
vided that the sum shall never exceed three thousand dollars, or so much thereof as 
shall be realized from one marriage assessment on all the members of this class.” It 
is held that this provision is void for two reasons: 1. It worked an absolute restraint of 
marriage for three months, which restraint, though partial, was not shown to be rea- 
sonable. 2, It operated to the general discouragement of marriage by providing that, 
upon marriage, after the expiration of*three months, the member should be entitled to 
receive $40 on each one thousand dollars named in the certificate, for each whole month 
of his membership, that is, during the time he shall remain single. Accordingly, a mar- 
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MARRIAGE INSURANCE POLICIES — Continued. 
riage insurance contract, such as described, taken out by one person in favor of a per- 
son to whom he is not related by affinity or consanguinity, and with whom he has no 
business relations, and in whose marriage he has no personal interest, is a mere specu- 


lative contract and void. — White v. Equitable Nuptial Ben. Un., Sup. Ct. Ala., Cent. L, 
J., April 10, 1885. : 


MASTER AND SERVANT. —Statutory suretyship — Liability of master for acts of 
servant. — Under the statute providing that the driver of a vehicle who shall, by not 
turning to the right, injure person or property by collision, shall be liable in treble 
damages, and that the owner shall be liable on scire facias. Held, that the statute 
imposes upon the owner a statutory suretyship for the payment of damages resulting 
from the negligence or malicious conduct of the person employed by him as driver. — 
Levick v. Norton, Sup. Ct. Err. Conn., Rep., March 18, 1885, 


— Contract to employ party as express messenger — Duty of employer.—In an 
action for breach of contract, whereby a railroad company agreed to employ plaintiff as 
an express messenger and baggage-man, an instruction that the company was bound to 
afford plaintiff a fair opportunity to acquire the knowledge and skill requisite to the 
performance of his duties as they are ordinarily acquired by men in that service, is 
correct. If an employer wrongfully discharges an employe whom he has agreed to 
employ, this is as certainly a refusal to furnish him the employment agreed upon as a 
refusal to permit him to enter the service under the contract would be.— Moore x, 
Chicago B. and Q. Ry. Co., Sup, Ct. lowa, N. W. Rep., April 4, 1885. 


Liability of master for damages from use of defective appliance. — Where a 
servant knowing the hazards of his employment, as the business is conducted, is injured 
while engaged therein, he can not maintain an action on the ground that the business 
might have been carried on in a safer mode; but if there are increased perils from use 
of defective appliances known to the master, or for which he was responsible and not 
known to the servant, the master in such cases is liable. — Hobbs v. Stauer, Sup. Ct. 
Wis., Rep., April 8, 1885. 


— Sufficiency of evidence to establish negligence of masterin retaining unfit 
servant— Jury has no right to decide unfitness from demeanor of servant. — 
In an action for personal injuries alleged to have been caused by the negligence of the 
employer in retaining the services of a fellow-servant who was careless, and whose 
carelessness Caused the injury, a witness testified thathe considered the fellow-servant 
slow and lazy, and not fit for the service, he was so slow, and witness had so informed 
the agent of the employer; and in answer to a question, if the fellow-servant was com- 
petent and careful in the performance of his duties, witness testified: ‘‘ Yes, he was 
always careful about his work.” Held, that this evidence was not sufficient to establish 
the negligence of the employer. The jury is not authorized to decide that a person is 
unfit to be employed as a brakeman on a railroad, on account of what they saw or sup- 
posed they saw, or could read in his face and manner while testifying before them asa 
witness, and determine from that, alone, that the railway company was negligent in 
employing such a person.—Corson v. Maine Cent. R. Co., Sup. Jud. Ct. Me., Cent. L. J., 
April 24, 1885. 


MECHANIC’s LIENS.—Construction of statute giving lien, as regards railroad 
property. — Ordinary lien laws giving to mechanics and laborers a lien on buildings, 
including the lot upon which they stand, or alien upon a lot or farm or other property 
for work done thereon, or for materials furnished in the construction or repair of build- 
ings, should not be interpreted as giving a lien upon the roadway, bridges, or other 
property of a railroad company, that may be essential in the operation and mainte- 
nance of its road for the public purposes for which it was established. — Buncombe Co. 
v. Tommey, Sup. Ct. U. S., Sup. Ct. Rep., March 25, 1885. 


—-Statement claiming more than justly due—Lien will be denied.—A me- 
chanic’s lien will be denied where the party claiming it knowingly files a statement show- 
ing a balance of account for labor or material larger than is actually due. — Stubles v. 
Clarinda College Springs & 8S. W. R. Co., Sup. Ct. lowa, N. W. Rep., April 4, 1885, 


avr 
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MISTAKE. — When deed may be reformed on account of.—The absolute owner of 
land conveyed it by deed, which after granting all his estate in the land, declared in a 
subsequent clause that the interest and title intended to be conveyed was only that 
acquired by virtue of a certain sheriff's deed, which was in fact an undivided one-half 
only. All parties to the conveyance intended that it should embrace such undivided 
one-half only, and supposed that the deed was so drawn as to effectuate such intention. 
Held, that although the limitation of the grant was ineffectual because inserted after 
and not in the granting clause, it was nevertheless conclusive as to the intention of the 
parties, and whether the mistake was one of law or of fact, the deed might be reformed 
to accord with such intention.— Green Bay, etc., Canal Co. v. Hewitt, Sup. Ct. Wis., 
Alb. L. J., April 18, 1885. 


MORTGAGE. — When not invalidated by addition of name or note which it is 
intended to secure. — A mortgage executed by husband and wife of her land, for the 
accommodation of a partnership of which the husband is a member, and as security for 
the payment of a negotiable promissory note made by the husband to his partner and 
indorsed by the partner for the same purpose, and to which note the partner, before 
negotiating it, adds the wife’s name as a maker, without the consent or knowledge of 
herself and husband, is not thereby avoided as against one who, in ignorance of the 
note being so altered, lends money to the partnership upon the security of the note and 
mortgage. — Mersman v. Werges, Sup. Ct. U. S., Am. L. Rec., April, 1885. : 


— Mortgage of separate estate of wife for advances made by husband — Right 
of his assignee to foreclose. — During the coverture the husband of the mortgager 
advanced money for the benefitof her separate estate; and she, in consideration 
thereof, made a note, under mortgage, of her separate estate to a third person for the 
benefit of her husband. Held, that the assignment of said mortgage to the husband did 
not operate to discharge it; and that, in case of a subsequent assignment by him, the 
assignee would have full right to foreclosure under the mortgage. — Butler v. Ives, Sup. 
Jud. Ct. Mass., Daily L. Rec., April 21, 1885. 


— Sale under mortgage by unlicensed auctioneer will not invalidate sale. —In : 
the sale of an estate, under the power of sale given ina mortgage at public auction, the Y 
fact that the auctioneer has no license will not invalidate the sale where the mortgagee ; 
acted in good faith, and was ignorant of the fact that the auctioneer did not have a ; 
license, and where no injury resulted to the mortgager through the want of such 
license. --- Learned v. Geer, Sup. Jud. Ct. Mass., Daily L. Rec., April 20, 1885. 


MORTGAGE (CHATTEL).— Condition to replenish stock — When valid under statute | 
of Michigan. — A chattel mortgage authorizing the sale of the stock in astore, it being 7 
agreed that the stock should be kept replenished, if valid under the statute, will be i 
supported by the Federal courts.— Morse v. Riblet, U. 8. Cir. Ct. W. D. Mich., Rep., | 
March 25, 1885. 


-— When imperfect acknowledgment will not invalidate. —In the making of the 
statement of the mortgagee, required on a chattel mortgage, the agent of a corporation 
omitted to affix his name thereto. Underneath the statement was this certificate: i 
“Sworn to before me, a notary public in and for said county, this twenty-fifth day of i 
April, A. D. 1879,” which was duly signed by that officer with his seal attached. Held, | 
that this statement is sufficient, prima facie, and can only be overcome by evidence that i 
the statement was not, in fact, sworn by a proper agent of the corporation. — Stock Co. ] 
v. Weber, Sup. Ct. Com., Ohio Am. L. J., April 4, 1885. i 


— Invalid as to creditors, are so as to assignee for benefit of. — Mortgages invalid 
against the creditors of a mortgager are invalid against his assignee for the benefit of 
creditors. The lien of such a mortgage is not preserved by a clause in the assignment 
excepting from its operation all existing liens and providing that such liens shali not J 
be affected thereby. Where a statute requires the entry, ona chattel mortgage, cf «a 
certain statement, a defect in such statement can not be cured by condiuons contained 
in the mortgage but not referred to in the statement. — Blandy v. Hal], Sup. Cv. Ono, 
Am. L. Reg., April, 1885. 


—When valid inter partes, though property is removed from State where 
executed to another— Necessity of delivery o: registration.— If chatter 
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MORTGAGE (CHATTEL) — Continued. 
mortgage executed in Missouri is valid by the law of that State, it is valid inter partes 
in this State; and if the property embraced in such chattel mortgage is removed by the 
mortgager to this State, the mortgagee may follow the property to this State, and take 
possession of the same under the terms of mortgage. Ifa creditor of the mortgager of 
a chattel mortgage levies upon the property embraced in the mortgage, not accompa- 
nied by delivery and possession, before the mortgage is deposited in the office of the 
register of deeds, in the manner prescribed by the statute, the attachment is a prior 
lien to the chattel mortgage. — Ramsey v. Glenn, Sup. Ct. Kan., Pac. Rep., April 2, 1885. 


MUNICIPAL CORPORATION. — Construction of cistern in street — Horse falling in— 
Liability of city. — Where a city contracted for the construction of a cistern in a 
street, and before the cistern was completed a horse fell into it and was killed, for want 
of sufficient protection around and over the excavation, to guard animals in the proper 
use of the street. Held, that the city was liable for the loss of the horse, although it did 
not reserve or exercise any control or direction over the manner of doing the work. — 
City v. Neuding, Sup. Ct. Com. Ohio, Ch. Leg. N., April 11, 1885; Am. L. J., April 18, 
1885. 


— Liability of, for sidewalk in bad condition.— Where there is ice on a city side- 
walk over which there is much travel in such.condition as to be dangerous to travelers, 
and the city has ample notice of the fact, and can with reasonable expenditure make 
the walk safe, itis responsible for the consequences if the duty is neglected. — Clough- 
ersy v. City of Waterbury, Sup. Ct. Err. Conn., Alb. L. J., April 11, 1885. ; 


—— Power of city over streets.— A city has the control of its streets, and under such 
power may permit any ordinary use of a street by astreet railroad. But a city has no 
power to give an exclusive grant to a street railroad to prevent others from using the 
street for a like purpose, unless explicit power is given in the charter by the Legisla- 
ture. —Jackson Co. Horse R. R. Co. v. Inter-State Rapid Transit R. W. Co., U. 8. Cir. Ct. 
D. Kan., Kan. L. J., April 18, 1885. 


—— Right to make specific regulations as toa business— What will not be con- 
sidered discriminating legislation.—The specific regulations for one kind of 
business, which may be necessary for the protection of the public, can never be the just 
ground of complaint because like restrictions are not imposed upon other business of a 
different kind. It is not discriminating legislation that branches of the same business, 
from which danger is apprehended, are prohibited during certain hours of the night, 
while other branches, involving no such danger, are permitted. Courts can not inquire 
into the motives of the legislators in passing enactments, except as they may be dis- 
closed upon the face of the acts, or inferable from their operation, considered with 
reference to the condition of the country and existing legislation. The motives of the 
legislators, considered as to the purposes they had in view, will always be presumed 
to be to accomplish that which follows as the natural and reasonable effect of their 
enactments. — Soon Hing v. Crowley, Sup. Ct. U. S., Sup. Ct. Rep., April 14, 1885. 


— Lawful public work causing damage, liability for. —In the absence of special 
liability imposed by a statute or the organic law of the State, a municipal corporation 
is not hable for special consequential damages resulting from some lawful public work, 
as a street improvement; but under a constitutional provision that “ private property 
shall not be taken or damaged for public use without just compensation having been 
first made or paid into court for the owner,” a liability arises for such damage, though 
the owner of the property damaged during the progress of such work made no effort 
to protect his property. — Reardon v. City, Sup. Ct. Cal., Pac. Rep., April 2, 1885. 


MUTUAL BENEFIT ASSOCIATIONS. — When legal widowhood will be presumed.—A 
mutual benefit association issued to A., a member, a certificate whereby certain moneys 
were payable after his decease to his widow, and if there was no widow, then to his 
children. A. married his first wife in 1842, in Germany. He came to New York in 1853, 
and there he formally intermarried with the respondent in 1860, she not being at the 
time aware that he was under disability of a former marriage. His wife in Germany 
died in 1878, and he died in 1882, The respondent claimed the money as the widow, and 
the children of the marriage in Germany £0 claimed it, for the reason that respond- 
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ent’s intermarriage with the deceased was illegal, inasmuch as it took place while the 
wife married by him in Germany was living. When A. learned of the death of the wife 
in Germany, he said to respondent, if she was ever in doubt that she was his lawfuj 
wife she was sure of it then, and continued to live with her as his wife, and treated 
her as such until his death. Held, it may be presumed that after receiving information 
of the decease of the wife in Germany, both parties agreed henceforth to live together 
as husband and wife, and, therefore, at A.’s decease she became entitled as his widow, 
within the terms of the certificate, to the money payable by means of it. — Polar Star 
Mut. Ben. Assn. v. Boniface, Sup. Ct. N. Y., Ch. Leg. N., March 14, 1885. 


— Death of beneficiary designated — Right of second party designated to 
amount due.— A. took out a policy in a benevolent insurance company, and desig- 
nated B., his brother, as the beneficiary. B. died before A., and A. thereupon des- 
ignated his own wife as the beneficiary. Held, that the widow of A., and not the 
personal representative of B., was entitled to the amount due.— Van Kibber’s Admr, 
v. Van Kibber, Ct. App. Ky., Rep., March 18, 1884. 


— Effect of failure to appoint beneficiary.— Plaintiff’s intestate was a member of 
defendant’s association. Defendant is a corporation chartered “for charitable and 
benevolent purposes, and for furnishing relief and assistance by means of mutual 
agreements and payments of funds.” His certificate of membership recited that ‘‘a 
sum not exceeding $2,000 will be paid by the association as a benefit, upon due notice 
of his death, and the surrender of his certificate, to such person or persons as may, by 
entry on the record book of the association, or on the face of this certificate, direct the 
same to be paid, provided he is in good standing when he dies.” He was in good 
standing when he died. No person’s name was entered on the record book of the asso- 
ciation, or on his certificate, showing to whom the benefit should be paid. Held, that 
plaintiff could not recover. Under such a contract a member has the power merely 
of appointing the person who shall receive the benefit. He is bound by the rules of the 
association, and can not change the beneficiary in a way not in conformity with them. 
The benefit is not assets which his administrator can recover. Parol evidence is not 
admissible to show to whom the member intended the benefit to be payable. — Eastman 
v. Provident Mut. Relief Assn., Sup. Ct. N. H., Cent. L. J., April 3, 1885. 


— Failure of insured to comply with regulations of association avoids liability 
on its part. — The law regards mutual benevolent associations in the light of insur- 
ance companies, and where the articles of association declare that where a member 
neglects to pay an assessment for more than thirty days after notice, he shall forfeit all 
his rights in the association; the fact that a member was sick and unable to attend to 
business for a part of the thirty days will not avoid the forfeiture. — Yoe v. Howard Ma- 
sonic Mut. Benefit Assn., Ct. App. Md., Md. L. Rec. April 4, 1885. 


NATIONAL BANKS. — Taxation of stock by State must be on same footing as other 
capital.— While exact uniformity or equality of taxation can not be expected under 
any system, capital invested in nationa] bank shares was intended by Congress to be 
placed upon the same footing of substantial equality, in respect of taxation by State 
authority, as the State establishes for other moneyed capital in the hands of individual 
citizens, however invested, whether in State bank shares or otherwise. — Boyer v. Boyer, 
Sup. Ct. U. S., Ch. Leg. N., April 11,1885; Cent. L. J., April 17, 1885; W. N. C., April 16, 
1885; Int. Rev. Rec. April 20, 1885. : 


— Individual liability of stockholders— Voluntary assessment to increase 
capital will not relieve from. — The Pacific National Bank of Boston was organized 
in October, 1877, with a capital of $250,000, with the right to increase it to $1,000,000. In 
November, 1879, its capital was raised to $500,000; September 13, 1881, the directors voted 
to increase the capital to $1,000,000. On November 18, 1881, the bank suspended. On 
December 13, 1881, the directors yoted that as $38,700 of the increase of capital stock 
had not been paid in, the capital be fixed at $961,300, and the comptroller of currency 
was notified to that effect, and he notified the bank, under Revised Statutes, sect. 5205, 
to pay a deficiency on its capital stock by an assessment of 100 percent. At the annual 
meeting the assessment was voted, and on March 18, 1881, with consent of comptroller 
and the approval of the directors and the examiner, the bank resumed business and 
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NATIONAL Banks —Continued. 


continued until May 20, 1881, when it again suspended and was put in the hands of a re- 
ceiver. Prior to May 20, Iss2, $742,800 of the voluntary assessment had been paid in, 
Complainant was the owner of twenty-five shares of stock on September 13, 1881, and 
after the vote to increase the stock took twenty-five shares, for which he paid $2,500 on 
October 1, 1881, and received a certificate, He voted for the assessment at the annual 
meeting, and in February, 1882, paid the assessment on the old and new stock, and sub- 
sequently sought to enjoin the suit at law against him by the receiver to enforce his 
individual liability as a stockholder, under Revised Statutes, sect. 5151, on the ground 
that the increase of capital was illegal and void, and that the voluntary assess- 
ment under Revised Statutes, sect. 5205, relieved the stockholders of individual liability. 
Held, that he was not entitled to relief, and the bill should be dismissed. — Morrison v- 
Price, U. S. Cir. Ct. D. Mass., Fed. Rep., April 14, 1885. 


NEGLIGENCE. —Contributory negligence need not be shown by plaintiff— Alle- 


gation as to statute of limitations — When demurrer will not lie as to. — The 
plaintiff need not show that he did not contribute to his injury in an action for negli- 
gence; contributory negligence is a matter of defense, An allegation that an event 
happened “ on or about” a certain day does not fix itas of that exact day, so that the 
statute of limitations should apply. A demurrer will not lie to a complaint for want of 
a date of the occurrence of an injury unless the'time thereof is essential to the action. — 
Conroy v. Oregon Construction Co., U. 8. Cir. Ct. D. Ore., Rep., April 22, 1885. 


—— Evidence as to safeguards erected after accident, when admissible to prove 

prior negligence.— Where an injury is claimed to have been caused by the negli- 
gence of the defendant in not providing safeguards at some place of danger, for which 
he was responsible, evidence of safeguards placed there by him after the accident is 
not admissible for the purpose of showing his prior negligence. — Nalley v. Hartford 
Carpet Co., Sup. Ct. Err. Com., Rep., April 15, 1885. 


— Contributory negligence by youth employed to manage a cu tting machine.— 


A youth sixteen years old was employed to manage a cutting machine, in the running 
of which it was occasionally necessary to displace and replace the belt by which power 
was communicated from a revolying shaft to the machine. He had run such a machine 
for several months before, and was told to be careful in replacing the belt because 
there was danger of his being caught in it, and was directed always to call some one to 
assist him in the operation who might hold the belt in place on the machine while he 
stood behind the shaft and adjusted the belt upon the driving wheel. The observance 
of this precaution materially lessened the risk. On one occasion, although assistance 
was within call, he attempted to replace the belt alone without asking aid, and was 
caught in the belt and killed. Held, that he was guilty of contributory negligence, and 
that his representative could not maintain an action for damages. — Beckham, Admr., 
etc., v. Hillier, Sup. Ct. N. J.,N. J. L. J., April, 1885. 


PARENT AND CHILD. — Null marriages — Evidence necessary to rebut presumption 


of legitimacy — Effect of recitals in deed as to legitimacy. — A child born within 
the wedlock of a marriage, which is null in law because the woman has another husband 
living from whom she has never been divorced, is nevertheless the legitimate child and 
heir of each and both parents, to all intents and purposes. To bastardize and disinherit 
achild born in lawful wedlock the most clear and conclusive evidence of non-access of 
the husband is required. Declarations of the husband held insufficient to overcome 
presumption of legitimacy. ‘The rule that recitals in a deed may affect the question of 
pedigree, can not be extended to embrace such as isin effect an admission of non-access 


between the father and the mother for the purpose of disinheriting a child. — Watts v. 
Owens, Sup. Ct. Wis., N. W. Rep., April 11, 1885. 


—See ACTION; DAMAGES; MASTER AND SERVANT; RAILROADS. 


PARTNERSHIP. — Liability of new partner for debts of old firm. — A. purchased from 


B. an interest in the partnership by the following writing, dated November 1, 1855: 
“ For value received, I hereby assign and transfer to A. the one undivided eighth part 
of the leases, * * * also the one-eighth of all the property * * * belonging to 
the firm of B.&Co., * * * creating the said A., by this transfer, a partner in the firm 


— See Equiry. 
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of B. & Co. to the amount of one-eighth of all its profits and losses from November Ist» 
1855, and all time prior thereto, commencing with the leases of said company.” Held, 
that this made A. liable for the debts of the company prior to his becoming a member 
of the firm. —Earon v. Mackey, Sup. Ct. Pa., Leg. Int., March 13, 1385. 


— Distribution of assets of — Partner's equity to have firm assets applied to firm 


debts — Right of assignee to enforce the same. — A. and B., who were partners» 
became involved, and A. made a general assignment of all his property, real and per- 
sonal, for the benefit of his individual creditors. B.’s interest in the firm was sold out 
under an execution issued against him on a judgment held by an individual creditor. 
In a distribution of the assets of the partnership, in the hands of a receiver: held, that 
the general creditors of the firm were entitled to priority over the assignee of the one 
partner and the purchaser of the other partner’s interest. — Gregory’s App., Sup. Ct. Pa., 
W.N. C., March 26, 1885. 


— Real property — Held in name of one partner in trust for firm is libel for part- 


nership debts except as to bona fide purchasers for value.— Real estate purchased 
with partnership funds and occupied and used by the firm in its business is partnership 
property, held in trust for partnership purposes, though the legal title is in the names 
of individual partners. Such property is liable to the payment of firm liabilities in- 
curred during the continuance of the partnership business, in preference to claims of 
separate creditors, except as to those of bona side purchasers for value, without notice 
that the same was partnership property. The statutory lien of a judgment of a sepa- 
rate creditor, on lands so held, must be postponed to the equity of a firm creditor, whose 
claim accrued during the continuance of the parthership, although subsequent to the 
time that such statutory lien attached. Such lien is good to the extent only of the 
residuary interest of the partners in the land, after the satisfaction ot all claims against 
the partnership. — Page v. Thomas, Sup. Ct. Ohio, Week. L. B., April 6, 1885. 


——Incoming partner— Liability of for antecedent debts. —A partner in a firm as- 


signed a portion of his interest to another party, constituting the vendee by the assign- 
ment a partner in the firm to the amount of one-eighth of the profits and losses from the 
time the firm began business. There was nochange in the style of the firm or in its books, 
no balancing of accounts, nor anything indicative of a purpose to distinguish the busi- 
ness of the one firm from that of the other. Debts contracted by the firm as originally 
constituted were wholly or partially paid out of the proceeds of property belonging to 
the firm with the additional member. Suit being brought on a firm note given at atime 
after the addition of said new member in renewal of a note previously given by the firm 
as originally constituted: held, that under the circumstances, the terms of the assign- 
ment must be heid to render the assignee liabie as a partner on the obligation in suit.— 
Earon v. Mackey, Sup. Ct. Pa., W. N. C., April 16, 1885. 


PATENTS. — Requisites necessary to obtain patent— When combination is patent- 


able.— The claim was for a rock shaft having a rigid arm at each end, the one in front 
for the driver and the one in the rear attached by a slot and button device to the rear 
door of a street car, the whole constituting a car door opener. In view of the state of 
the art, it was held that the use of a rock shaft for the purpose was old, and that the mode 
of attachment to the door was old, and therefore the claim of the patent, if valid, must 
be restricted to the peculiar location of the shaft, viz., passing through the hollow rod 
from which the hand straps depend, and therefore the defendants do not infringe. The 
claim was for a device for signaling drivers on street cars, consisting of two bell-cords, 
with pull-straps, passing along the lower margin of the roof on opposite sides of the car, 
and connecting directly with a bell or gong attached to the outside of the driver’s end of 
the car. Held, that there was no patentable invention described in this patent, and that 
the patent is void. The claim was for the combination of a bonnet of a car, provided 
with a mirror, with an opening, or an opening covered by a transparent medium, in the 
front end of astreet car. Held, that it contained no patentable combination, and that 
the patent is void. A combination is patentable only when the several elements of which 
it is composed produce by their joint action a new and useful result, or an old result, in 
a cheaper and otherwise more advantageous way. — Stephenson v. Brooklyn Cross Town 
R. R. Co., Sup, Ct. U. 8., Leg. Int., April 17, 1885. 


| 
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PLEADING. — Denial — When sufficient. — A reply to an answer denying each and every 
allegation contained in the answer, inconsistent with the statements of plaintiff’s peti- 
tion, is defective, and an insufficient denial of the allegations of the answer, and upon 
motion to make more specific will be held bad; and, unless amended s0 as to conform 
to the Code, will be treated as no denial. But if, upon such denial, the parties go to 
trial, treating it as a sufficient denial, it must be so treated in all stages of the case. — 
Herdman v. Marshall, Sup. Ct. Neb., N. W. Rep., April 4, 1885. 


— Contract in writing presumed—Nature and performance of consideration 
must be alleged. — A contract sought to be specifically enforced will be presumed to 
have been in writing, where the complaint is silent on such point, and no objection is 
raised by demurrer. In an action for the specific performance of a contract for the 
sale of land, the complaint must set forth fully the nature and character of the consid- 
eration, An allegation that the consideration was fair and reasonable is insufficient. In 
such action the consideration, if an entirety, must be fully performed, or a readiness to 
so perform must be alleged, before a specific performance will be decreed. — Mayger v. 
Cruse, Sup. Ct. Mont., West C. Rep., April 9, 1885. 


PRACTICE, — See EQUITY PRACTICE; PRESCRIPTION; See EASEMENT. 


PRINCIPAL-AGENT.— Tax deed in name of attorney— When it can be held by 
agent for reimbursement. — An agent or attorney holding a tax certificate for his 
principal can not be allowed to take and hold a tax deed, as against him, on account of 
the negligence of the principal in reimbursing him, unless the agent or attorney has 
made a full and fair statement to his principal of the account between them, and the 
amount necessary to reimburse him. — Continental Life Ins. Co. v. Perry, Sup. Ct. Iowa, 
N. W. Rep., April 25, 1885. 


—— See LEASE. 


PRINCIPAL-SURETY. — Liability of surety for costs and fees —Suretyship. — A surety 
must contribute his proportion of the costs and a stipulated attorney’s fee, though he 
has paid his part of the debt after suit brought, even though he was not served in the 
action. — Winkle v. Johnson, Sup. Ct. Ore., Rep., April 8, 1885. 


—— Extension of time on principal undertaking releases surety on collateral. — 
Where the payee of a promissory note for fifteen hundred dollars held another note of 
the makers for one thousand dollars, given as collateral to the first note, with sureties, 
and payable at a time to which the payment of the principal note had been extended, 
and the payee after the maturity of the collateral note again extended the time of pay- 
ment of the principal note for a definite time, by a valid agreement and without the con- 
sent of the sureties on the collateral note, he thereby discharged them. — Slagle v. Pow, 
Sup. Ct. Com. Ohio, Week. L, B., April 20, 1885. 


—— Duty of creditor to inform surety of condition of principal debtor — Burden of 
proof on creditor as against surety whose signature was fraudulently ob- 
tained. — Where there is nothing in the circumstances to indicate that a surety is being 
misled or deceived, or that he is entering into the contract in ignorance of facts 
materially affecting its risks, a creditor is not bound to seek him out, or, without being 
applied to, communicate to him information as to facts within his knowledge as to the 
condition of a debtor for whom the surety is about to become responsible; but when he 
knows, or has good grounds for believing, that the surety is being deceived or misled, 
or that he was induced to enter into the contract in ignorance of facts materially increas- 
ing the risks of which he has knowledge, and he has an opportunity, before accepting 
his undertaking, to inform him of such facts, good faith ahd fair dealing demand that 
he should make such disclosure to the surety, and if he accepts the contract without 
doing so the surety may afterwards avoid it. The burden of proof is thrown ona creditor 
who seeks to enforce payment of a note against a surety whose signature was obtained 
by the fraud of the principal debtor, to show that he took ‘the note without knowledge 
of the fraud.—Bank of Monroe v. Anderson Bros. Mining R. Co., Sup. Ct. Iowa. N. W. 
Rep., April 25, 1885. / 


RAILROADS. — Excursion ticket issued for continuous trip, can not be used other- 
wise — Railroad. — Plaintiff bought an excursion ticket at a reduced rate, which con- 
tained on its face the stipulation that it was good only for a continuous trip between the 
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points named, He attempted to use itona train which did not make the whole trip, 
and he was ejected. Held, that the ejection was proper. — Johnson v. Philadelphia, etc., 
R. Co., Ct. App. Md., Rep., April 8, 1885. 


— Liability of company for negligently throwing mail bags on platform. — One 
waiting on the platform at a railroad station for a train, and injured by a mail bag 
thrown from the train while in motion, such throwing being customary and well known 
to the company, may maintain an action against the railroad company. —Carpenter v. 
Boston & Alb. R. Co., Ct. App. N. Y., Alb. L. J., April 4, 1885. 


— Presumption that party crossing railroad has observed due precaution — 
Jury are the judges of what is negligence in each case. — In the absence of evi- 
dence to the contrary, the presumption is that a party, before crossing a railroad, has 
observed the precautions which the law prescribes. Where circumstances surrounding 
an accident are suflicient to warrant the inference of contributory negligence, it is for 
the jury, and not the court, to say if these facts rebut the presumption. It is a question 
for the jury, under the circumstances of each case, to say whether or not the omission 
of certain signals of warning for crossings is negligence on the part of a railroad com- 
pany. — Longenecker v. Penn. R. Co., Sup. Ct. Pa., Pitteb. L. J., April 15, 1885. 


— Prima facie proof of contributory negligence. — One in the full possession of his 
faculties, who undertakes to cross a railroad track at the very moment a train of cars is 
passing, or when a train is so near that he is not only liable to be, but is, in fact, struck 
by it, is prima facie guilty of negligence; and in the absence of a satisfactory excuse, 
his negligence must be regarded as established. —State v. Maine Cent. R. Co., Sup. 
Jud, Ct. Me., Alb. L, J., April 18, 1885. 


—Time-table of, as evidence — Evidence of stoppage at certain point necessary 
to bind company in case of accident.— A time-table, which announces on its face 
that it is for the governmentand information of employes only, and in terms reserves to 
the company the right to vary therefrom at pleasure, and which bears also the explana- 
tion as to the stations mentioned in it, that flag stations are designated by a star, is not 
of itself sufficient evidence to show that a station not so designated on it had been 
advertised either to the public or the plaintiff as aregular passenger station. In the 
absence of proof that ata certain point on defendant’s road a passenger ever got on or off 
a train while in motion by invitation or direction of defendant’s employes, — it appear- 
ing that the slowing up of trains there was designed for other purposes, —there is no 
such evidence of custom as will bind the company in an action for damages caused by 
aparty’s endeavoring to get on a moving train at that point.— Denver 8S. P. and P. R. 
Co. v. Pickard, Sup. Ct. Col., March 26, 1885. 


— Railroad ticket obtained from company by fraud, though used by innocent 
purchaser is invalid.— When the possession of a railroad passenger ticket which 
entitles the holder to one first-class passage between points named therein, has been 
fraudulently obtained from the company, a person purchasing such ticket from the 
holder thereof, although for value and without notice of equities, acquires no title 
thereto. An agent, authorized to sell such tickets and stamp and deliver the same upon 
receiving pay therefor, can not bind his company by stamping and delivering such tick- 
ets, without the knowledge or consent of its proper officers, to 4 third person, to be sold 
by him and to be paid for when sold, — Frank v. Ingalls, Recr., Sup. Ct. Com. Ohio, Week. 
L. B., April 6, 1885; Kan. L. J., April 11, 1885. 


—-Injury to cattle—Tender in payment of damages— When not valid. — An 
offer in writing by a railroad company to pay a certain amount of money to the owner of 
cattle killed by one of its trains, made to prevent litigation, and denying that such 
amount is in reality due the owner, is not an unconditional and valid tender. — Kuhus 
v. Chicago, M. & St. P. R. Co., Sup. Ct. lowa, N, W. Rep., April 4, 1885. 


— Negligence in placing guards on platforms — Erroneous instruction as to. — 
In an action for damages for negligence by a boy passenger who was standing on the 
step of the front unenclosed platform of acrowded car from which he fell, or was 
thrown, and was run over, the court charged: ‘‘The courts have not gone so far as to 
say, as a matter of law, that it is the duty of a railroad company to put gates or screens 
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upon the front platforms of cars, but they have said that the absence of gates or fenders 
or screens, is a fact to be taken into consideration by the jury in determining whether 
or not there has been any carelessness, or omission of care on part of the company, If 
therefore, you are of opinion that a fender or guard put upon that car, or, if upon that 
car on that day would have prevented this accident, then you are at liberty to say that 
the company was careless in omitting to have it. [refer it to the jury to say as a matter 
of fact whether the absence of a guard contributed in any way to the injury of the plain- 
tiff. Lrefer that fact to you to determine. Held, to be error. That while the absence of 
the gate was a fact to be considered by the jury, the instruction was the equivalent of 
saying, ‘as a matter of law that it was the duty of the company to have the platform 
guarded by a fender or screen.” — West. Phila. Pass. Ry. Co. v. Gallagher, Sup. Ct. Pa., 
Leg. Int., April 10, 1884. 


— Liability of for injury to employe on free pass.—An employe of a 
railroad company, riding to his home on a free pass, after the usual services of his em- 
ployment are over for the day, is, in fact, a stranger, and entitled to recover for injuries 
caused by a negligent coilision. Whena carrier undertakes to carry a person gratui- 
tously, without a special contract, the passenger is entitled to the same degree of care 
as if he paid his fare. — Abell v. West. M. R. R. Co., Ct. App. Md., Rep. April 22, 1885. 


—- Liability for obstruction over statutory time — Nuisance — Obstruction. — 
Where a railroad company obstructs a street for more than five minutes by its cars it 
will be liable to a private party who suffers special damage. In such an action expenses 
incurred by plaintiff by being detained until it becomes too late to take a certain train 
may be recovered.—Patterson v. Detroit L. and N, R. R. Co., Sup. Ct. Mich., April 22, 
1885. 


— Rights of connecting roads. — A railroad establishes a station at its point of junction 
with a connecting road, and only one-half mile from a station previously established by 
the connecting road, held, it can not compel the connecting road to stop its trains at the 
new station and deliver and receive passengers and freight there. Nor has it the right 
to run its own trains over the connecting road unless expressly authorized by charter 
or by contract with the road.—Shelby R. R. Co. v. L.C. and L. R. R. Co., Ct. App. Ky., 
Ky. L. Rep., April, 1885. 


— Care required of employe— Excessive verdict, when not considered so. —In 
an action against a railroad company by one of its employes, to recover for personal 
injury occasioned by the negligence of co-employes, the plaintiff is held only to the 
exercise of ordinary care to entitle him to recover; such care as men of ordinary judg- 
ment, intelligence and prudence would exercise under like circumstances; and an in- 
struction that any negligence, or slight negligence, on the part of the plaintiff, would 
prevent a recovery, would imply and hold the plaintiff to a higher degree of care than 
is by the law required of him, and was properly refused. An employe of a railroad 
company, thirty-nine years of age, in good health, who was serving in the capacity of 
fireman on a locomotive, had his leg and foot crushed, making amputation necessary, 
and causing great and protracted suffering, impairing his general health, and after a 
lapse of more than two years the injury occasions him considerable nervous irritation 
and pain, which will probably increase and continue during his lifetime, is by the jury 
awarded damages in the amount of $12,000. Held, that under the circumstances the ver- 
dict is not so excessive as to lead to a conclusion that the jury were actuated by passion, 
prejudice, or improper influences, nor to justify this court in setting the verdict aside. — 
Missouri P. Ry. Co. v. Mackey, Sup. Ct. Kan., Pac. Rep., April 2, 1885. 


— See MASTER AND SERVANT. 


RECEIVERS— Interference with property by strikers —Contempt— What is “ in- 
timidation.’’ — Where the employes of a railroad company, whose property is notin 
the custody of this court, by concert of action quit work, and take possession of and 
obstruct the movement of all engines avd cars on the tracks of said company, and 
thereby take possession of or obstruct the operation of engines or cars in the custody of 
receivers of this court, itis the right and duty of the court to punish such unlawful acts 
as contempts of its authority and dignity. A simple “request” todo or not to doa 
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thing, made by one or more of a body of strikers as a cover of, or under circumstances 
calculated to convey a threatening intimidation, with a design to hinder or obstruct em- 
ployes in the performance of their duties, is not less obnoxious than the use of physi- 
cal force for the same purpose. A “request” under such circumstances is a direct 
threat and an intimidation, and will be punished as such.—In re Doolittle and Schau- 
bacher, U. 8. Cir. Ct. E. D. Mo., Cent. L. J., April 3, 1885. 


REMOVAL OF CAUSES. — Equity causes, when removable. — A cause can be removed at 
any time before the trial or hearing can be begun, that is, is triable, not the term at 
which the trial can be actually had, Equity causes are not an exception in any way. — 
Pullman Palace Car Co. v. Speck, Sup. Ct. U. 8., Rep., March 25, 1885. 


—-In proceeding to remove trustee, followed by a petition to remove cause to 
Federal court, all parties interested should be heard. — In a petition under Pub. 
Stats., ch. 141, sect. 9, to remove the defendant as trustee, under a deed of trust made for 
the benefit of the petitioner and other persons, the defendant, who is a resident of a 
different State from the petitioner, sought to remove the cause to the United States 
Circuit Court, under 18 U. S. Stat. 470,471. Held, that all the living beneficiaries under 
the trust should be made parties to the bill, or should be notified, so that it may be de- 
termined whether the controversy is wholly between citizens of different States; and 
that all parties interested should be given an opportunity to be heard. — Baxter v. Proc- 
tor, Sup. Jud. Ct. Mass., Ch. Leg. N., April 11, 1885. 


— Separate defense injoint action will not warrant removal. — A claim of a right 
to a removal by one of several joint defendants, based entirely on the fact that the 
petitioning defendant has presented a separate defense to the joint action by filing a 
separate answer, tendering separate issues for trial, is not good. The filing of such an 
answer is not enough to introduce a separate controversy into a suit within the meaning 
of the act of 1875, sect. 2. — Louisville & N. R. R. Co. v. Ide, Sup. Ct. U. S., Sup. Ct. Rep., 
April 14, 1885. 


— Petitioner must first show cause — Mere petition not enough. —A State court 
is not bound to surrender its jurisdiction, by removal under the act of 1875, until a case 
is made which, on the face of the record, shows that the petitioner is entitled tosucha 
removal. The mere filing of a petition is not enough, unless, when taken in connection 
with the rest of the record, it shows on its face that the petitioner has, under the stat- 
ute, the right to take the suit to another tribunal. The act of 1875, ch. 137 (18 St. 470), 
provides that the petition for removal must be filed at or before the term at which the 
cause could be first tried, and before the trial; that is, the first term at which the cause 
could have stood for trial had the parties taken the usual steps as to pleadings and 
other preparations. There can not be a removal after a hearing on demurrer to a com- 
plaint because it does not state facts sufficient to constitute a cause of action. — Gregory 
v. Hartley, Sup. Ct. U. S., Sup. Ct. Rep., April 14, 1885. 


— Involving Federal question — When removable. — Complainant brought suit in a 
State court to subject a judgment, obtained by the defendant against the United States 
in the Court of Claims, to the payment of a judgment he had against defendant, and for 
injunction to restrain defendant from collecting, transferring, or otherwise disposing of 
said claim against the government, and for the appointment of a receiver to collect and 
hold the fund. The suit was removed to the United States court, and upon motion to 
remand, held, that the suit involved the construction of section 3477, Rev. Stat., which 
declares that all “transfers and assignments made of any claim upon the United 
States, * * * shall be absolutely null and void, unless they are freely made, and exe- 
cuted in the presence of at least two attesting witnesses,” etc., and the motion was 
therefore denied. — Willard v. Mueller, U. 8. Cir. Ct. D. Ohio, Fed. Rep., April 14, 1885. 


RIPARIAN RIGHTS. — Priority of appropriation does not give exclusive right to 
water. —A riparian proprietor is entitled to the reasonable use of running water for 
irrigation, but not to the exclusion or prejudice of other riparian proprietors. Priority 
of appropriation does not give an exclusive right to the water. — Jones v. Adams, Sup, 
Ct. Nev., Pac. Rep., April 16, 1885; West C. Rep., April 16, 1885. 
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SALB. — Of personal property — Delivery requisite. — Personal property will not pass 
to the purchaser before delivery. The making of a bill of sale, of itself, will not give a 
purchaser title, without delivery of possession, though the full consideration has been 
paid, — Comaita v. Kyle, Sup. Ct. Nev., Rep., March 18, 1885. 


— Good will of business is a valuable asset. — The good will of a mercantile or other 
business is property, for which, in a proper case, the purchaser is liable. — Wallingford 
v. Burr, Sup. Ct. Neb., Rep., March 25, 1885. 


— Distinction between conditional sale and bailment.— A present sale and deliy- 
ery of personalty to the vendee with an agreement that title shall not vest in him unless 
he pays the agreed price therefor, and that in default of payment the vendor may retake 
possession of the property, is as to creditors of the vendee a sale. Wherever a contract 
between vendor and vendee reserves to the former the title to goods delivered, for the 
sole purpose of securing payment of the price, the contract is necessarily a conditional 
sale and not a bailment. — Forrest v. Nelson, Sup. Ct. Pa., Rep., March 25, 1885. 


—-Sale of grain, by bulk, when regarded so—When warranty’ will not be 
implied, —A sale of grain or other commodity in bulk can not be regarded as a sale by 
sample, simply because a portion only is exposed to view ; if the bulk is thrown open to 
inspection, the buyer is considered to have inspected the bulk, and not to have relied 
upon that only which is exposed to view as a sample; the intention of the parties in such 
case is to sell by inspection, not by sample. A sale of chattels by the production of a 
sample, without fraud or other circumstances fixing the character of the sample as a 
standard of quality, does not imply any warranty of quality. —Selser v. Roberts, Sup. 
Ct. Pa,, Pittsb. L. J., April 15, 1885. 


— To lunatic, void. — The defendants, in January, 1881, sold 5,000 shares of mining stock 
to A. for $50,000. Three weeks later A. was adjudged a lunatic, and declared to have 
been of unsound mind for six weeks before this transaction. The sale was made in the 
usual course of business, and with no attempt at deception, and defendants did not 
know A. was a lunatic, though they knew the stock had no market value, and was then 
worth little or nothing. The committee of the lunatic, shortly after the sale, offered 
the stock to defendants, and demanded that they pay back the money, and on refusal 
brought this action to enforce payment. Held, that defendants are liable, the sale not 
being for the benefit of the lunatic, or of his estate, and at the time of the tender of the 
stock and demand of the money, the defendants, by receiving the same back and refund- 
ing the money, would have been placed in statu quo. — Johnson v. Stone, Sup. Ct. N. Y., 
Daily Reg., April 16, 1835. 


—— Delivery of goods is presumptively a waiver of payment in order to vest 
title. — Delivery of goods, on a sale for cash, is presumptively a waiver of the condition 
that payment must be made in order to vest title in the purchaser. To constitute an 
executed contract of pledge (or of sale or mortgage of goods) some specific property 
must be appropriated to the contract. Otherwise, the contract is executory, and no 
property passes to the pledgee, vendee, or mortgagee. — Fishback v. Van Dusen, Sup. 
Ct. Minn., Rep., April 21, 1885. 


—Estoppel—Sale of land according to plat—Street—Plat.— Where land is 
divided into lots, and a plat made and streets marked thereon, and the owner sells a lot 
so designated in reference to a street adjoining, also designated on the plat, for a con- 
sideration evidently affected by its situation as a lot on a public street, he is estopped 
from depriving the purchaser of the use of the street. — Donohoo v. Murray, Sup. Ct. 
Wis., Rep., April 15, 1885. 


—— Known insolvency of seller’s agent — Purchaser is bound by such notice, not 
to pay to agent. — Where an order for goods is given at the Solicitation of a person 
who is known to the purchaser to be insolvent, and the goods sold are shipped in the 
name of the real owner thereof, the purchaser will be held to have sufficient information 
to put him on inquiry as to the ownership of the goods sold, and if he afterwards pay 
the price to the person to whom he gave the order, and who absconds with the money 
he receives, the purchaser can not set up such payment as a defense in in action by the 
owner of the goods. — Dixon v. Whitney, Sup. Ct. Pa., Rep., April 15, 1885. 
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—-Principal, when liable to action of deceit from representations of agent. —A 
corporation, manufacturing and selling an article to be applied to a particular purposes 
of which its officers and agents are informed, is not liable, in an action of deceit, to the 
purchaser, in @ case where there have been untrue representations made by its agent as 
to the quality of the article and its fitness for the particular purpose to which it is to be 
applied, unless such representations are made by said agent knowing them to be false. 
Where there is no such knowledge there may be an action on an implied warranty, but 
there can be no action of deceit. A party bringing an action of deceit for false repre- 
sentations as to the quality of goods can not be permitted to recover on an express or 
implied warranty.—Erie City Iron Works v. Barber, Sup. Ct. Pa., W. N. C., April 23, 
1885. 


— Delivery — Bill of lading in name of vendor—Title passes, when — Who is 
liable in such case for damage by elements— Warranty of goods, when 
implied.— Where a vendor, who delivers the goods to a carrier to be transported to 
the vendee, takes the bill of lading in his own name and delivers it to his banker, with 
and as security for a draft drawn on the vendee, the title to the property does not pass 
to the vendee by delivery to the carrier; but when the draft is paid by the vendee, and 
the indorsed bill of lading delivered to him, he becomes the owner of the goods thus in 
transit. In such a case the risk of damage from the elements, after such delivery to the 
vendee, in the absence of an agreement to the contrary, must be borne by him. Wherea 
vendee contracts through an agent of the vendor for “ choice sugar-cured canvased 
hams,” the vendor is bound to select and deliver such ; and when he draws a draft 
against them, and causes it to be presented, and accepts payment thereon at a time 
when the goods are in transit, a warranty will arise that the goods are of the quality 
contracted for. — Torcheimer v. Stewart, Sup. Ct. lowa, N. W. Rep., April 25, 1885. 


— Warranty — Fraud of agent — Counter-claim — On account of — When admis- 
sible. — Defendant offered to purchase wagons of plainuff if his agent procured a 
written warranty as to their quality, which the agent undertook to do, but instead of 
sending the written warranty with the order to plaintiff he sent the order alone, and 
plaintiff, in ignorance of the terms on which defendant had consented to purchase, 
filled the order. In an action for the agreed price, held, that defendant could set up by 
way of counter-claim damages caused by a breach of such written warranty. — Davis v. 
Danforth, Sup. Ct. lowa, N. W. Rep., April 25, 1885. 


Set-oFF.— Depositor of insolvent bank can set off its indebtedness to him 
against city special tax bills held by bank. — A depositor in an insolvent bank 
may claim the right to set-off of his demand, against special tax bills assessed on his 
property and issued by the city to a contractor, in payment for public improvements, and 
held by the bank at the time of its assignment. — City of Kansas v. Ridenour, Sup. Ct. 
Mo., Cent. L. J., March 27, 1885. 


SHERIFF. — Refusal to execute writ of execution — Remedy.— Under sections (Minn. 
Stat.) 198, 199, ch. 8, Gen. Stats. 1878, a sheriff guilty of misconduct in improperly neg- 
lecting and refusing to execute a writ of execution, may properly be ordered to show 
cause before the District Court from which the execution issued, and upon an order 
issued by a judge of that court, and may be punished as provided in said sections. — 
Brewer v. Elder, Sup. Ct. Minn., N. W. Rep., April 4, 1885. 


SLANDER. — Defamatory statements by witness in his examination ata trial not 
actionable. — In an action of slander, the petition charges defendant with having 
spoken certain false, malicious and defamatory words concerning the plaintiff, while 
giving his testimony before a court having jurisdiction of the subject-matter then on 
trial, in answer to interrogatories put to him as such witness. For aught that is stated 
in the petition, these answers were relative to the issue then on trial, and were hon- 
estly believed to be true, though in fact they were untrue. Upon demurrer to the peti- 
tion, held, that the court will presume, in the absence of an averment tothe contrary, 
that the answers of the witness were within the scope of inquiry pertinent to the issue 
then on trial, and that they were believed by the witness to be true. That upon the 
statements of the petition and the presumptions arising therefrom, the witness was 
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absolutely privileged, and he is not liable to a civil action for so testifying. — Liles v, 
Gaster, Sup. Ct. Ohio, Week. L. B., April 13, 1885; Kan. L. J., April 25, 1885. 


STATUTES, — How construed in regard to liability of trustees for debt of corpora- 
tion. —A statute holding the trustees of the corporation liable for its debts in default of 
the filing of an annual report is a penal statute and must be strictly construed. — Chase 
v. Curtis, Sup. Ct. U. S., Rep., April 8, 1885. 


TAXATION. — Railroad rolling stock— Locus of for purpose of taxation -- Equity 
will take jurisdiction to relieve from illegal assessment. — The value of a rail- 
road depends upon the whole line as a unit to be used as a thoroughfare and means of 
transportation. Its rolling stock has no particular locality, except a constructive one in 
the place where the principal office of the railroad company is situated, and it would be 
manifestly unequal to give to that place the benefit of taxing the whole of it. Ina bill 
for relief against an alleged illegal taxation, allegations that such tax would involve 
complainant in a multiplicity of suits as to the title of lots laid out to be sold, prevent 
the sale of such lots, and cloud complainant’s title to all his real estate, are sufficient to 
give jurisdiction to a court of equity. — Union Pac. Ry. Co. v. Ryan, Sup. Ct. U. S., Sup. 
Ct, Rep., March 25, 1885. 


— Power of city to impose burden of improving streets on abutting property 
owners —Necessary notice -- Tax may be levied on the entire property of each 
owner. — The Legislature has the power to lawfully confer upon a city the authority to 
cause its streets to be improved, and impose a part of the cost of such work upon the 
property abutting thereon by frontage. The assessment made against a property owner 
whose property adjoins a street improved is legal without further notice given the prop- 
erty owner than the requisite proceedings had by the city in the passage of the ordi- 
nance andsresolutions necessary under the charter of the city to the improvement, The 
fact that the tax was levied on all the property of the owner abutting on the street does 
not render it void, the charter not providing that the tax shall be assessed against each 
particular piece of property owned, but that the tax so levied shall be a tax against 
such owner or owners, and a lien, charge and encumbrance upon the property so held 
and owned by each. — Taylor v. Boyd, Sup. Ct. Texas, Texas L. Rey., April 7, 1885. 


— Relief from, allegations necessary to support action for. — A complaint which 
does not allege in direct terms the injustice and inequality of a tax assessed on plain- 
tiff’s lands, and further allege a state of facts which, if proved on the trial, would estab- 
lish the truth of the general allegation of its injustice, does not state facts sufficient to 
constitute a cause of action for equitable relief, unless there be a further allegation of 
an offer to pay the taxes justly chargeable to the property of the plaintiff on account of 
which he seeks relief. — Fifield v. Marinette Co., Sup. Ct. Wis., N. W. Rep., April 11, 1885. 


Method for taxation of coal land. — When the title to the surface of land and to the 
coal thereunder is vested in one person,the whole must be assessed together for pur- 
poses of taxation asland. The surface and the coal can not be separately valued and 
assessed; as in the case where the surface and sub-strata are vested in different own- 
ers. — City of Scranton v. Gilbert, Sup. Ct. Pa., W. N. C., April 23, 1885. 


—— See CONFISCATION; NATIONAL BANKS. 


TAX DEED. —Execution by deputy auditor general — Validity of.—A tax deed is 
not invalid because executed by a deputy auditor general in his own name. — West- 
brook v. Miller, Sup. Ct. Mich., Cent. L. J., April 10, 1885. 


TELEGRAPH COMPANIES — Responsibility of for error in transmission of message. — 
A person engaged in the business of telegraphy, or the transmission of messages for 
‘hire, by means of electricity, is a public servant, and responsible to the party injured 
for any loss arising from his negligence in transmitting or delivering such a message, 
but he is not liable as an insurer of said message against errors consequent upon causes 
beyond his control. -- Abraham v. West. Un. Tel. Co., U. 8. Cir. Ct. D. Ore.; Ch. Leg. N., 
April 18, 1835. ; 


TRUSTS AND TRUSTEES.— When entitled to charge for professional services. — 
For service of an extraordinary character rendered by a trustee he is entitled to extra 
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compensation beyond the usual percentage for receiving and disbursing trust funds. 
If professional services, necessary to the proper administration of the trust, have been 
rendered by a trustee, in person, he is clearly entitled to such reasonable compensa- 
tion as he would have paid had he been obliged to employ counsel. — Perkins’ App., 
Sup. Ct. Pa., Leg. Int., March 27, 1885. 


— Constructive trust as to personalty arising from promise made by son to his 
mother on her death-bed as to her estate. — A woman on her death-bed, who had 
made no will, requested A., her son, who was her only child, to pay the interest of a sum 
of money to B., her sister, during life, the principal to be paid to B.’s daughters after 
the death of their mother. She also requested her son to purchase a watch for one of 
B.’s daughters. A. reduced the terms of these requests to writing, naming himself as 
trustee, subscribed his name thereto, read it to his mother, anc asked her if it was 
right, to which she answered “‘ Yes.” After his mother’s death A. gave to B. the mem 
orandum which he had made of his mother’s requests, and paid to her during her life 
the income on the sum stipulated. He also purchased and presented the watch as re- 
quested. A bill in equity having been filed by B.’s daughters after their mother’s death 
to enforce the trust created in their favor: held, that after A.’s written acceptance of 
the trust and the continued recognition of the obligation thereby imposed upon him he 
could not deny its existence, and that therefore complainants were entitled to the relief 
sought. — Brooke’s App., Sup. Ct. Pa., W. N. C., April 2, 1885. 


— When chargeable with compound interest. — Where a trustee fails to settle his 
accounts, he is chargeable with compound interest though he may not have been guilty 
of any fraud; and in a suit by the cestué que trust for a settlement, if the trustee fails to 
show aflirmatively why the trust fund did not earn interest, he is presumed to have 
lent it to himself. — Page’s Exr. v. Holman, Ct. App. Ky., Ky. L. Rep., April, 1835. 


— See WILLS. 


UNITED STATES BONDS.— Overdue securities—Title of purchaser to bond after 
maturity of call for redemption — Rights of. — The title of the purchaser of over- 
due negotiable paper, such as a bill of exchange or a promissory note, stands on the 
same footing as if it had been dishonored by a refusal to accept or pay, and had been 
put under protest. No such presumption arises to affect the title of a holder of the 
bonds of the United States, such as the “‘five-twenty bonds,” acquired by a bona fide 
purchaser for value prior to the date fixed in the bonds themselves for their ultimate 
payment. The only change in the original effect of the contract, by the exercise of the 
right of earlier redemption, is to stop the obligation to pay future interest. Notwith- 
standing a call by the treasury to redeem a“ five-twenty-bond,” any holder of such bond 
had a right without prejudice, except as to loss of interest, to wait without demand, for 
the whole period, at the expiration of which the bond was unconditionally payable. — 
Morgan v. United States, Sup. Ct. U. S., Sup. Ct. Rep., March 25, 1885. 


WARRANTY. — See SALE. 


WaTER AND WATER-COURSES. — Mill-dams — What is reasonable use of water. —A 
mill-owner upon a floatable river is not under legal obligation to provide a public way, 
for the passage of logs over his dam, better than would be afforded by the natural condi- 
tion of the river unobstructed by his mills. The right of passage is to the natural flow 
of the river or its equivalent. Nor is he under a legal obligation to furnish any public 
passage for logs over his dam or through his mills at a time when the river at such place, 
in its natural condition, does not contain water enough to be floatable if unobstructed 
by mills, although the river is generally of a floatable character. Whenever a river, with 
mills upon it, is floatable, and the mill-owner and those who want to float logs past the 
mills are desirous of using the water at the same time, all parties are entitled to reason- 
able use of the common boon; the right of passage is the superior, but not an usurping, 
excessive or exclusive right; the law authorizing mills puts some incumbrance upon the 
the right of passage. — Pearson v. Rolfe, Sup. Jud. Ct. Me., Alb. L. J., March 28, 1885. 


— See DAMAGES. 
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WILLS.— Reference in body of will to relevant paper—- Same may be adjudged 
incorporated in will—Penn. will Act of 1833 construed. — Any relevant paper, 
in existence at the time a will is executed, may be so referred to in the body of the will 
as to become incorporated therein. The intention of testator to so incorporate such a 
paper must appear upon the face of the will. It can not be established by extrinsic 
proof; although such paper may be identified by extraneous testimony. A will is to 
be read in such order as the testator manifestly intended; and, if it is signed at the close 
of what is evidently the end of testator’s dispositions, it is “‘ signed at the end thereof” 
within the Act of 1833.—Baker’s App., Sup. Ct. Pa., Pittsb. L. J., March 25, 1885; Rep., 
April 22, 1885. 


— Construction of legacy with absolute power of disposal.— A will contained the 
following clause: * What is left after paying the above legacies, I direct shall be divided 
into two equal portions; one of said portions I leave to Susan B, Anthony as her absolute 
property, and the other portion I leave to Lucy Stone as her own and absolute property. 
I request said Susan and Lucy to use said fund thus given to further what is called the 
Woman’s Rights Cause. But neither of them is under any legal responsibility to any 
one, orany court,todoso.” Held, that no trust was imposed upon the property received ; 
and that the legatees were sole judges as to how far they should carry out the wish of 
the testatrix. — Bacon v. Ransom, Sup. Jud. Ct. Mass., Ch. Leg. N., March 28, 1885. 


— Power to trustees to lease construed. — Trustees, under a power in the testatrix’s 
will to lease “for any term of years,” or “ to grant, bargain and sell” the real estate at 
such times and on such terms and at such prices as they might deem most for the benefit 
of her estate, united with the other co-tenants of an unopened coal property in a lease 
of all the coal at a fixed price per ton, and a covenant for a fixed annual minimum pro- 
duction, The will contained a trast for the testatrix’s daughter for her minority, and 
then for her life, of “‘ the entire yearly interest and net income” of the residuary estate, 
“and the yearly interest and net income of any and all accumulations thereof, for her 
sole and separate use,” with remainder to her children. Held, that the rents went to the 
daughter during her life. The authority vested by the will in the trustees placed the 
rights of the cestui que trust upon the same footing as if the power had been exercised 
by the testatrix in her lifetime. There was no trust for accumulations generally, but 
only during the daughter’s minority. —McClintock v. Dana, Sup. Ct. Pa., Pittsb. L. J., 
April 8, 1885. 


— Evidence of undue influence, when insufficient. — The mere existence of an un- 
lawful relation between the testator and the mother of an illegitimate child, is not suffi- 
cient in itself to establish an allegation of undue influence, — Houser v. Lightner, Sup. 
Ct. Pa., Pittsb. L. J., April 8, 1885. 


— Validity of devise to designated class.— A devise to one in trust for “ my next of 
kin who may be needy” is valid as to the designated class, the next of kin, but void for 
uncertainty as to the selected persons, “ the needy,’’ among such class. Where, in such 
will, a brother is nominated as trustee, he is net to be excluded from the class of next 
of kin by reason of such nomination. — Fontaine v. Thompson, Sup, Ct. App. Va., Rep., 
April 15, 1885. 


— Conditional will — Construction of.— A testator made his will in which he provided 
that “if any accident happen to me that I die from home my wife shall have everything.” 
He died at home many years afterwards, having preserved the will and read it within a 
year of his death, held, that his dying away from home was not a condition precedent to 
the will taking effect, and that the wife was entitled to the estate under it. — Likefield 
v. Likefield, Ct. App. Ky., Ky. L. Rep., April, 1885, 


— Devise vesting an estate tail.—A testatrix devised as follows: ‘All the rest, 
residue, and remainder of my estate, real and personal, I devise and bequeath unto my 
said three daughters, to have and to hold to them during their natural lives, and after 
their death then to the lawful issue of my said three daughters and the heirs and assigns 
of such issue.” Held, that the devise is within the operation of the rule in Shelley’s 
Case and vests in the daughters an estate tail. —Carroll v. Burns, Sup. Ct. Pa., Leg. Lnt., 
April 10, 1885; W. N. C., April 9, 1885. 


